INDEX. 


ACCOUNTING. 


Sree Trusts AND TRUSTEES. 


ADMINISTRATION, 


ADMINISTRATION: JUDGMENT DEMANDS. A creditor possessed of a 
judgment lien against the real estate of a deceased debtor, is entitled 
as against the administrator selling said real estate under order of 
the probate court, to have his judgment lien first satisfied from the 
proceeds of the sale, leaving the surplus only for distribution amon 
toe unsecured creditors. If, after knowledge of such lien, eviden 

by a recital of it in his petition for sale of the real estate, the ad- 
ministrator has paid out to unsecured creditors any of the proceeds 
of such sale, in violation of the lien, such fact is no answer to an 
application for its payment. Bassett v. Slater, 75. 


ADMINISTRATORS, JUDGMENT AGAINST. The judgment in an action 
against an administrator, should not be against him pony, but 
against him in his representative capacity. Blondeau v. Sheridan, 
545. 


ADMINISTRATION: DEMANDS?! DISTRIBUTION. On an application by 
a creditor of an estate for an order on the administrator to pay his 
demand, which has been duly exhibited and allowed, the answer 
of the administrator that he has paid over the funds of the estate 
to the distributees, and for that reason has no funds on hand, con- 
stitutes no valid defense to the application. North v. Priest, 561. 


: ANNUAL SETTLEMENTS, ForcE OF. Annual settlements are 
only interlocutory steps in the proceeding in rem, which terminates 
in the final settlement and order of discharge. They have not the 
effect of judgments, no appeal can be taken from an order approv- 
ing them, they may all be reviewed at the final settlement, and pro- 
ceedings to falsify and surcharge the final settlement, need not ask 
to have them set aside, but when the final settlement is opened, 
they are all open for examination and correction. Jb. 


: : EXCEPTIONS: EVIDENCE. It is not necessary durin 
the administration that formal exceptions should be filed to annu 
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settlements, in order to contradict their import in any proceeding 
in which they are submitted as evidence. When invoked against 
the administrator, he is entitled to any evidence they may contain 
in his favor, but they are conclusive neither for nor against him. JB, 


: SALE OF LAND FOR DEBTS: EQUITY. Equity will not 
permit heirs to hold possession of real estate together, with its 
increased value caused by improvements and expenditures made 
thereon in good faith by the administrators, and at the same time 
to resist the application of creditors to subject said property to the 
payment of their debts, on the technical ground that the improve- 
ments and expenditures constitute waste, for which the creditorg 
should resort to a suit on the administrators’ bond, with the trouble, 
expense and delay incident thereto. Van Bibber v. Julian, 618, 


: FINAL SETTLEMENT: WASTE, WHEN INCLUDED THEREIN. Waste 
of the estate by anadministrator, occurring before final settlement, is 
included therein, and so long as the settlement remains in force it 
is conclusive on the heirs and all others. Jb. 





Eyecutors: INTEREST: sTATUTE. Probate courts, under Revised 
Statutes 1879, section 232, possess the power of courts of equity in 
relation to the interest to be charged against executors and admin- 
istrators in favor of tie estate, and they being regarded in equity 
as trustees, the court will follow, as to them, the practice which 
prevails in equity in charging trustees with interest. Cruce v. Cruce, 
676. 


ADMISSIONS. 


INSANE PERSON: INFANT: GUARDIAN AD LITEM: ADMISSIONS OF. The 
guardian ad litem of aninfant can waive nothing and admit nothing 
against his ward, but the adversary of such infant must prove his 
whole case, whether it be one in equity oratlaw. And the same 
rule applies in the case of a lunatic. Collins v. Trotter, 275. 


INSANE PERSON: INFANT: ADMISSIONS OF GUARDIAN. The guardian 
of an insane person, like the guardian ad litem of an infant, may 
raise issues by his pleadings whenever he thinks it for the benefit 
of his ward, but whatever points are tendered, or admissions made, 
for the purpose of pleading, cannot be used against the person 
in ward, Ib. 


Apwissions. Admissions in an agreed statement of facts, to have 
that effect, should be expressed in terms and not by indirection. 
Robidouz v. Casseleggi, 459. 


ADVERSE POSSESSION. 


EJECTMENT : TITLE: LIMITATION. One who shows no color or claim 
of title to land, in order to acquire title thereto by adverse posses- 
sion and limitation, must show by a preponderance of testimony 
and to the satisfaction of the court or jury, that he and those under 
whom he claims, have had the actual, continuous, uninterrupted 
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and adverse possession of the same for not less than ten years before 
commencement of suit for recovery of its possession. uckshorn v. 
Hartwig, 648. 





: : Where one, and those unaer whom he 
claims, entered upon and occupied land by mistake as to the true 
boundary line between such land and an adjoining tract, but only in- 
tending to claim to the line, as it might be subsequently ascertained, 
then such possession is not adverse to the true owner, and a title 
by limitation cannot be acquired thereby. Jb. 


—: : . Where defendant, within ten years before 
the commencement of suit, and before he had had ten years’ posses- 
sion of land, stated to plaintiff that he only claimed to the true line 
between their lands, and would be governed by the survey when- 
ever a correct line was made, then his possession of the tractin dis- 
pute from that date would not be adverse to plaintiff, if on a correct 
survey it should be found to be part of the tract described by its 
numbers in plaintiff's petition, although defendant may have stated 
at the time that he claimed the line to which he then held to be the 
trueone. Ib. 





ALIBI. 


Ser CrimInau Law, 12. 


ALTERATION, 


Ser Deeps, 6, 7. 


AMENDMENT. 


See PLeapina, 1. 


APPEAL. 


APPEAL, SUFFICIENCY OF BOND: An appeal bond, on appeal from 
a justice of the peace, which recites that the appellant shall person- 
ally appear at the circuit court on the first day of the next term, 
then aud there to answer the charge against him, and shall pay and 
satisfy the said judgment, and all costs which have accrued or ma 
accrue on said appeal, and otherwise abide the judgment of sai 
court, and not depart the court without leave, substantially com- 
plies with the requirements of the statute. R.S. 1879, 22058. The 
Stale v. Thompson, 163. 


APPEAL: DISMISSAL: NEW BOND. Where a party on appeal from a 
justice, submits himself to the jurisdiction of the circuit court, al- 
though upon an irregular bond, and, before dismissal, tenders an 
unobjectionable bond, he should be allowed, under the statute, (R. 
S. 1879, 22 2077, 3053,) to give it, rather than to have his appeal dis- 
missed. Jb. 
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for want of jurisdiction, the court, nevertheless, has authority te 
weer +: om against him for costs improvidently incurred 
therein, e 


Sex Justices’ Courts, 1, 


ARGUMENT. 


See Practice, Crminat, 11, 


ATTACHMENT. 


AFFIDAVIT FOR ATTACHMENT, SUFFICIENCY OF. An affidavit for at- 
tachment not made by the plaintiff himself, and not stating on its 
face that it was made for him, is, nevertheless, sufficient if it was 
made by pe erp who signed the petition as plaintiff’s attorney ; 
and such affidavit need not disclose the attorney’s means of knowl- 
edge. Affirming Gilkeson v. Knight, 71 Mo. 403. Johnson v. Gilkeson, 
55. 


WRIT OF ATTACHMENT, RETURN THERETO. The indorsement of 
the return of the sheriff upon the petition annexed to a writ of at- 
tachment, instead of upon the writ itself, isonly an irregularity in 
form, and will not avoid the jurisdiction of the court in proceeding 
to judgment. Ib. 


: PrEesuMpTION. Where the return recites an attachment of 
land in a county named, giving its location, it will be presumed that 
the attachment was made in the county where the land is situated, 
Ib. 





ATTACHMENT, VALIDITY OF; JURISDICTION. Where the validity of 
an attachment rests upon an affidavit of non-residence and levy of 
the writ of attachment, return as to the person of the defendant is 
not necessary to give jurisdiction as to the property attached. J, 


BAILOR AND BAILEE. 


BaILoR AND BAILEE: ESTOPPEL. It is a general rule that a bailee of 


ae aed cannot dispute the title of his bailor, and where defendant 
rrowed a pair a mules of plaintiff, and at the time made no 
mention of any claim to them by himself or wife, he will be estop- 
ped to claim them inst plaintiff, on the ground that they were 
the joint property Ym 4 and defendant’s wife, and that he 
was holding them with and for his wife. Pulliam v. Burlingame, 111, 


BANKRUPTCY PROCEEDINGS. 


See Principat anp Surgery, 3. 


: costs. Where the appellant’s appeal is dismissed 
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BILL OF EXCEPTIONS. 
Sex Practice 1n Supreme Court, 10. 


Practice, CRrmINAL, 10. 


BOND. 


BonD, RECOVERY ON: AMOUNT. In suits on penal bonds with collateral 





conditions, no recovery can be had in excess of the penalty of the 
bond. Showles v. Freeman, 540. 


See Lanp anp LAND Tittzs, 1. 


BURDEN OF PROOF. 
Sree Criminat Law, 12. 
INSANE Persons, 4, 


NEGLIGENCE, 2, 


CARRIERS. 


CARRIER OF PASSENGERS: INJURY TO PASSENGER: CONNECTION BB- 
TWEEN INJURY AND MISCONDUCT OF CARRIER: POOoF OF. In an action 
for damages against a street railway by a passenger, for an injury 
received in consequence of a sudden jerk of the car, it is not incum- 
bent on the plaintiff to show affirmatively the immediate connec- 
tion between the injury and the misconduct of the carrier, it ap- 
pearing that the car was under the control of the carrier, or its 
servant, and that the accident was such as, under the ordinary 
course of things, would not have occurred had those who had the 
management of the car used proper care. Doughertyv. The Missouri 
Railroad Company, 325. 


CARE REQUIRED OF CARRIER OF PASSENGERS. While such carrier 
of passengers is not an insurer of their safety, it is bound to use due 
care and vigilance, so as to safely transport them. It must allow 
reasonable time for them to enter and leave its vehicle with safety, 
in the exercise of ordinary care, and should, also, allow reasonable 
time for passengers to enter and take seats, if there be any, or rea- 
sonable time for them to seize the straps furnished for passengers 
when standing, and while it may start before a passenger has had 
time to take his seat, or to secure his hold on the strap, it must ex- 
— = utmost care when thus starting, so as not to jar or upset 
1im. b. 


CARRIER OF PASSENGERS : CARE AND NEGLIGENCE. Care and negli- 
gence are relative terms, and the degree of caution required of car- 
rierand passenger, is to be estimated, in a measure, by the hazard 
to life and limb; it is always such care and vigilance as a am 
rational person would exercise under like circumstances. . 











INDEX. 
CONDEMNATION PROCEEDINGS. 


CoNDEMNATION PROCEEDINGS: ESTOPPEL. Where the owner of 
land appeared by agent before commissioners, appointed in pro- 
ceedings under the statute, (Gen. St. 1865, p, 352, re 1, 2, 3,) to con- 
demn such land fora right of way fora railroad, and endeavored 
to increase the amount of their finding, and appeared in court by 
attorney and objected to the award because it was insufficient, but 
made no objection to the construction of the road, and took no legal 
steps to prevent its construction, he cannot maintain an action of 
ejectment against the railroad company to recover possession of the 
land. Gray v. The St. Louis & San Francisco Railway Company, 126, 


CONDEMNATION PROCEEDINGS: POWERS OF JUDGE OR CoURT. Pro- 
ceedings to condemn land for a right of way for a railroad, are 
urely statutory, and the powers possessed by the judge at cham- 
ers or by the court in appointing commissioners, reviewing and 
setting aside their report and appointing new commissioners, are 
limited and prescribed by statute, and can only be exercised in the 
manner provided by the legislature. Jb. 





: VESTED RIGHTS. When commissioners have been appointeds 
have made their report and their award has been paid to the clerk, 
for the owner of the land as provided by statute, (Gen. St. 1865, p. 
352, 2 3,) the company is vested with the interest in the land for the 
purposes appropriated, and mutual rights are created which cannot 
be divested, except by consent of both parties, unless the company, 
as provided by statute, shall elect to abandon the proposed appro- 
priation of the land. Jb. 


: Plaintiff’s land having been condemned upon pro- 
ceedings at the instance of one company, the money paid to the 
clerk, the land reduced to possession, the road constructed and put 
in operation, and sold to defendant company, such first compan 
cannot afterward, by motion, dismiss the proceedings as to plaintiff, 
such action being an interference with vested rights. 





: FOREIGN ROAD. A railroad company incorporated and ex- 
isting under the laws of an adjoining state, is empowered by statute, 
(R. 8. 1879, 2 790; Laws 1870, p. 90, 2 2,) to obtain, in this State, a 
right of way by condemnation proceedings. Ib. 





CONSTITUTIONAL LAW. 


Laws, EX POST FACTO, RETROSPECTIVE, CONSTITUTIONAL. Revised 
Statutes 1879, section 1655, authorizing the conviction of a de 
fendant “of any offense, the commission of which is necessarily 
included in that charged,” is not an ex post facto law, or retrospective 
in its operation, (Const. 1875, art. 2, 2 15,) when applied to a case in 
which the offense was committed and the indictment found prior to 
the taking effect of said section and the trial had thereafter, not- 
withstanding such conviction was not authorized by the lawin force 
at the time the offense was committed and indictment found. 2 
Wag. Stat., 21, p. 852. The State v. Johnson, 60. 
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CoNSTITUTIONAL LAW: TITLE OF BILL. The definition of crimes 
and the procedure against persons accused of committing them, 
may very properly be embraced in one bill. Chapter 24 of the Re- 
vised Statutes 1879, contains no incongruous matters, and its title of 
“Crimes and Criminal Procedure”’ clearly indicates what it con- 
tains. It is not obnoxious to the constitutional provision, (Const. 
1875, art. 4, 2 28,) that the subject of each bill shall be clearly ex- 
pressed in its title, and that no bill shall contain more than one 
subject. The State v. Brassfield, 151. 


CRIMINAL LAWS: CONSTITUTION: MARRIAGE. The sections of the 
statute, (R. S., 22 1546, 3270,) making it a misdemeanor for any one 
having authority to join others in marriage, to willfully fail to make 
return of any marriage solemnized by him to the recorder of the 
proper county, is not unconstitutional. Zhe Statev. Madden, 421. 


CoNSTITUTION OF THE UNITED STATES: EQUAL PROTECTION OF THE 
Laws. A law authorizing changes of venue generally throughout 
the State, but exempting the city of St. Louis from its benefits, 
would be repugnant to section 1 of the fourteenth amendment to 
the constitution of the United States, which forbids a state to deny 
to any person the equal protection of the laws, and the result would 
be the same, whether such law be passed in the first instance, or 
whether the deprivation of the same right elsewhere enjoyed and 
recognized is occasioned by subsequent legislation. The State v, 
Hayes, 574. 


Sez Criminat Costs, 1. 
Criminat Law, 13, 


Eusctions, 1. 


CONTINUANCE. 
Sex Criminat Law, 13. 


Practice, CRIMINAL, 7. 


CONTRACTS. 


CoNTRACT : CONSTRUCTION : custom. Where contractors undertook to 
do the masonry of a building according to plans and specifications 
for the same, for the sum of $2 in addition to the price of rock per 
a, and the evilence showed acustom prevailing, in ascertainin 
10w much masonry had been completed so as to pay the deman 
of a mason for laying rock in a wall, to count corners twice, each 
corner constituting a part of two intersecting walls, also all openings 
for doors and windows asif they were solid matter; Held, the con- 
tractors were entitled, under their contract, to a measurement in 
accordance with said custom. Filzimmons v. The Academy of Chris- 
tian Brothers, 37. 
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: AGENT: Notice. Whicre it is sought to hold a party 
liable for services which were not performed by previous request, 
and which might properly have been provided and paid for by an- 
other, it ought to be made to appear that he permitted the services 
to be rendered without objection, knowing that they were procured 
to be rendered by one acting as his agent, or having good reason to 
believe that the person rendering them relied upon him for com. 
pensation. Holmes v. The Board of Trade of Kansas City, 137, 


PosTt-NUPTIAL AGREEMENT, WHEN DOWER BARRED BY. Post-nuptial 
agreements for separation, and for the separate maintenance of the 
wife, through the intervention of a trustee, are valid, and, where 
accepted by the wife in lieu of dower, will be held to bar her dower 
right. Garbut v. Bowling, 214. 


Contract: EvipeNce. That a contract was to be subsequently re- 
duced to writing, is not proof that there was no final agreement be- 
tween the parties. Methudy v. Ross, 481. 





: : PRESUMPTION. When the agreement was to be re- 
duced to writing, and there is no sufficient evidence from which its 
exact terms can be determined, it will be inferred that the under- 
standing of the parties was, that there was no contract until the 
terms were reduced to writing. Ib. 


CoNnTRACT: ASSENTOF PARTIES. There can be no contract without the 
assent of the parties thereto, but this assent may be indicated in 
various ways, and courts cannot say what facts, or words or acts in- 
dicate the agreement between the parties. Each case must be gov- 
erned by its own facts, and it is error to instruct the jury that silence 
at the time does not constitute assent, unless there was some overt 
act of acquiescence after the thing proposed had been done Botkin 


v. McIntyre, 557. 


CONTRACT, PART PAROL: EVIDENCE. When part only of an entire 
contract is reduced to writing, the remainder may be proved by 
parol, yet the latter must be consistent with and not contradictory 
of the written part. Gardner v. Mathews, 627. 


Sgr Corporations, 1, 2, 3. 
Leasg, 1, 2, 4. 
PARTNERSHIP, 1. 
Promissory Norkss, 3. 


W AREHOUSE. 


CONTRIBUTORY NEGLIGENCE, 


See NEGLIGENCE. 
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CONVEYANCES. 


CONVEYANCE: MISDESCRIPTION : EQUITY: NOTICE: POSSESSION. Davis v. 


Briscoe, 27. 


See Homestzaps AND Exemptions, 1. 
CONVERSION. 
See Fraup, 1. 


INDEMNIFYING Bonp, 1, 2. 


CORPORATIONS. 


CorPORATION, CONTRACTS OF : ULTRA VIRES. The question of ultra 
vires as affecting the validity of contracts of a corporation, can be 
raised only by a direct proceeding by the State against the corpora- 
tion, and not in a collateral proceeding by an individual, except 
when the charter of the corporation not only specifies and therefor 
limits it to the business in which it may engage, but, by express 
terms, or a fair implication therefrom, invalidates transactions out- 
side of its legitimate corporate business. St. Louis Drug Company v. 
Robinson, 18. 


CoRPORATION : CONTRACT OF SERVICE. No formal resolution of the 
board of directors of a corporation is prerequisite to the employ- 
ment of counsel, and a contract for legal service may be made by 
the tacit or implied consent of the board of directors. A director, 
with the knowledge of the board, and independently of his duties 
as director, may act asthe agent of the corporation, and it will be 
bound by his acts. Holmes v. The Board of Trade of Kansas City, 137. 


———: ———: AGENT: RATIFICATION. Where a person is em- 
ployed for a corporation, by one assuming to act in its behalf, and 
renders service according to agreement, with the knowledge of its 
officers and without notice that the contract is not recognized, 
as valid and binding, such corporation will be held to have sanc- 
tioned and ratified the contract, and be compelled to pay for the 
service, Jb. 


See INSURANCE. 
COUNSEL. 


See Practice, CRIMINAL, 11. 


COUNTY COURT. 


CITY TAXES: COMPROMISE OF: COUNTY COURT NO AUTHORITY TO. A county 
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1. 


court has no authority to compromise city taxes, and where a city 
is forbidden by its charter to so compromise, it cannot ratify an un- 


authorized compromise made by the county court. The City of 


Kansas v. Hannibal & St. Joseph Railroad Company, 285. 
See PLeapinG, CRIMINAL, 2. 


Taxes, 11 


COUNTY WARRANTS. 


Country WARRANT: Limitation, An action on a county warrant 
is not barred by the statute of limitations if commenced within ten 
years after the cause of action accrued. Vaileau v. Newton County, 
591. 


: WHEN PAYABLE FROM GENERAL REVENUE FUND, ALTHOUGH 
DRAWN ON SPECIAL FUND. The payment of a county warrant can be 
enforced against the general revenue fund, although drawn ona 
special fund, if the county has used the laiter for ine payment of 
demands not properly chargeable to it, and thereby diverted it from 
the payment of the warrant. Jb. 


COURTS. 
Sze County Court. 


Sr. Louis CriminauL Court. 


COVENANTS AGAINST INCUMBRANCES. 


CovENANTS AGAINST INCUMBRANCES$ FOUNDATION OF SUIT: RECOV" 
ERY oF TAXES. The foundation of an action for the recovery o 
taxes paid by the grantee under adeed containing covenants against 
incumbrances, is proof of such a deed, and the existenve of the 
taxes as an incumbrance, and their payment by the graniee. With- 
out proof of these, such suit cannot be maintained. Patterson v. 
Yancy, 379. 


CovENANT AGAINST INCUMBRANCES, NATURE oF. A covenant 
against incumbrances isa covenant in praesenti, is a mere right of 
action, does not run with the land, is not assignable at law and can 
be taken advantage of only by the covenantee or his personal rep- 
resentative. Blondeau v. Sheridan, 545. 


COVENANTS OF SE!ZIN., 


CovENANT OF SEIZIN: EASEMENT. A covenant of seizin is not broken 





by the existence ofan easement. Biondeau v. Sheridan, 545, 














ee 


a 





— 


———. 





INDEX. 
COVENANTS OF WARRANTY. 


CovENANTS OF WARRANTY: EvicTION. When the covenantee in a 
covenant of warranty of title never has had actual possession of the 
conveyed premises which was held adversely, and by reason of a 
saramount title he has never been able to obtain possession of the 
— such inability to obtain possession will constitute an eviction. 
Blondeau v. Sheridan, 545. 


BREACH OF: STATUTE OF LIMITATIONS. Where there has been 
no decision against the paramount title, and within ten years after 
its extinguishment by the covenantee he brings his action on the 
covenant of warranty, he is not barred by the statute of limitations. 


Tb. 


CovVENANTS IN DEED: CONTEMPORANEOUS PAROL CONTRACT INADMIS- 
SIBLE TO CHANGE. One wlio accepts a deed to real estate, with an 
express covenant therein to warrant and defend the title thereto 
against the claim of any person whomsoever, save and except the 
taxes of a certain specified year, cannot afterwards claim that the 
covenantor, by a parol contract contemporaneous with the deed, 
agreed to pay the taxes so expressly excepted from the operation of 
said covenant. MacLeod v. Skiles, 595. 


CRIMINAL COSTS. 


CRIMINAL costs. A county which has incurred expense in the inves- 
tigation of a felony certified from another county, as provided by 
Revised Statutes 1879, section 1804, and in the arrest and imprison- 
ment of the perpetrators thereof, cannot recover of the county from 
which the offense was certified such costs so incurred, said section 
1804 having been declared unconstitutional. Jlenry County v. St. 
Clair County, 72. 


APPEAL: DISMISSAL: Costs. Where the appellant’s appeal is dis- 
missed for want of jurisdiction, the court, nevertheless, has au- 
thority to render judgment against him for costs improvidently 
incurred therein. The State v. Thompson, 163. 


CRIMINAL LAW. 


1 CRIMINAL LAW: INDICTMENT. An indictment which charges an 


» 


offense in the language of the statute creating it, is sufficient. The 
State v. Anderson, 78. 


SEDUCTION: EVIDENCE OF PRIOR spEcIFIC acts. In a prosecution 
under Revised Statutes 1879, section 1259, for seducing, under prom- 
ise of marriage, “‘any unmarried female of good repute, under 
twenty-one years of age,’’ evidence of specific acts of lewdness with 
others than defendant, prior to the alleged promise of marriage, is 
inadmissible. It isthe reputation and the age of the female, and 
not her previous conduct, that bring her within the protection of 
the statute. The Slate v. Brassfield, 151. 
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: EVIDENCE OF SUBSEQUENT ACTS OF ILLICIT INTERCOURSE. Evyi- 
dence of acts of illicit intercourse on the part of the female, subse- 
uent to the alleged seduction, is inadmissible. Such acts, so far 
rom furnishing any defense or mitigation of the seducer’s act, ag- 
gravate the offense. Jb. ‘ 





: EVIDENCE OF ILLICIT INTERCOURSE WITH OTHERS THAN DE- 
FENDANT. Evidence that the female alleged to have been seduced 
had not had illicit intercourse with any other person than defend- 
ant, is irrelevant and immaterial, and is nota matter upon which 
evidence could be introduced to contradict her, and the paternity 
of the child is immaterial. 1b. 





: PRIOR INTERCOURSE WITH DEFENDANT. Evidence tending to 

rove that the prosecuting witness and the defendant had sexual 
intercourse with each other prior to the date of the alleged promise 
of marriage, is admissible as conducing to show that the seduction 
was not accomplished under that promise. Jb. 





: PROMISE OF MARRIAGE: CORROBORATION. The statute, (R. 8. 
1879, 2 1912,) only requires that the prosecuting witness be corrob- 
orated as to the promise of marriage. The jury may find the fact 
of seduction upon the uncorroborated testimony of the prosecuting 
witness, and corroboration as to the promise is satisfied by proof of 
circumstances which usually attend an engagement of marriage. Ib. 





: PROMISE, WHEN MADE. It is not necessary that the promise 
of marriage should either be made or formally renewed at the time 
of the seduction. It is only required to prove that defendant, under 
promise of marriage, whether made at the time or previously, ac- 
complished the seduction, and that by reason of the engagement 
she consented to the illicit connection. Jb. 


: PRIOR ACTS: REFORMATION. Although the prosecuting wit- 
ness had had illicit intercourse with the defendant prior to the 
promise of marriage, if she had reformed and was chaste at the 
time of the alleged seduction, such fact constitutes no defense, if 
the — was accomplished by reason of the promise of mar- 
riage. . 








: PROSECUTION, WHEN BARRED. To sustain a conviction it is 
not necessary that the jury should find that fhe seduction was ac- 
complished on the day alleged in the indictment, but it is sufficient 
if they find that it was accomplished at any time within three years 
next before the finding of the indictment, provided that at the time 
the seduction occurred there was a promise of marriage by defend- 
ant subsisting, and the seduction was accomplished by reason of 
such promise. 


CRIMINAL LAW: INFORMATION. A criminal prosecution cannot be 
founded upon the affidavit of a private citizen. Such proceeding 
upon information must be filed by the prosecuting attorney. The 
State v. Thompson, 163. 


————-: RECENT POSSESSION OF STOLEN PROPERTY: PRESUMPTIONS. 
Where property has been stolen, and recently thereafter it is 
found in the possession of another, such person is presumed to be 
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the thief, and, in the absence of other rebutting evidence, if he fail 
to account for his possession of such property in a manner consistent 
with his innocence, this presumption becomes conclusive against 
him. The State v. Jennings, 185. 





: ALIBI: BURDEN oF Proor. Where an alibi is relied upon as 
a defense in a criminal prosecution, the burden rests upon the de- 
fendant to establish it to the satisfaction of the jury. 


: ABSENT WITNESS: CONTINUANCE. Where a continuance is 
asked by a defendant in a criminal prosecution, on account of the 
absence of material witnesses who had been subpcenaed, but for 
whom no attachment had been asked, in a case where an attach- 
ment would have been ineffectual to secure their attendance, the 
prosecuting attorney may prevent a continuance by admitting, as 
provided by statute, (R. S. 1879, 2 1886,) that sail witnesses, if pres- 
ent, would testify as stated in the application of the accused for a 
continuance, Such construction of the statute does not deny to 
the accused his constitutional right to have process to compel the 
attendance of witnesses in his behalf. Const. 1875, art. 2,222. Ib. 








MANSLAUGHTER IN FOURTH DEGREE. Where a defend- 
ant, on trial for murder, testified that the deceased, after a quar- 
rel, knocked her down and threw himself upon her, falling upon a 
knife in her hand, whereby he was unintent‘onally killed, an in- 
struction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 2 1249. The State v. 
Douglass, 231. 





: Where there is evidence to the effect that a killing 
was intentionally done, in the heat of passion caused by a blow, an 
instruction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 21250. Jb. 





: IDEM SONANS. The name “ Lossene”’ is idem sonans with 
“‘Lawson.”” The State v. Pullens, 387. 


INDICTMENT: PURPORT: TENOR. The tenor of an instrument means 
an exact copy of it, while the word “ purport” imports what ap- 
pears on the face of an instrument, and means the apparent, not 
the legal import. Jb. 


DRAMSHOP KEEPER, WHO 1s. A dramshop keeper is a person 
licensed by law to sell intoxicating liquors in any quantity not ex- 
ceeding ten gallons. R. 8. 1879, 25435. State v. Heckler, 417. 


CRIMINAL LAW: SELLING INTOXICATING LIQUOR ON SUNDAY. Ina 
prosecution on an indictment, under Revised Statutes 1879, section 
5456, for selling intoxicating liquor, as a dramshop keeper on Sun- 
day, without proof that the person charged had a dramshop keep- 
er’s license, it is error to convict of the offense in manner and form 
as charged in the indictment. But, under the provisions of Revised 
Statute section 1655, a conviction may be had under Revised Statute 
section 1581, if a sale on Sunday be proved. Jb, 
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: : PRINCIPAL AND AGENT. A principal will be held 
criminally liable for a sale of intoxicating liquor by his agent, unless 
he shows that such sale was not authorized by him, and was forbid. 
den. Jb. 





: CONSTITUTION: MARRIAGE. The sections of the statute, 
(R. 8., 2 1546, 3270,) making it a misdemeanor for any one 
having authority to join others in marriage, to willfully fail to make 
return of any marriage solemnized by him to the recorder of the 
proper county, is not unconstitutional. The State v. Madden, 421, 


STATUTE: PLEADING: INFORMATION. Where a statute 
makes it a misdemeanor to exhibit in a threatening manner cer- 
tain specified weapons, or “other deadly weapons,” it is not in- 
tended to declare that only those named are deadly weapons, and 
the only distinction made is, that in a prosecution under such stat- 
ute for the exhibition of those specifically named, it is not necessar 
to allege that they are deadly weapons, whereas for any other it 
must be alleged and proved that itis a deadly weapon. State v. Se- 
bastian, 514, 





See Drvaaists. 
Jupici1aL Notice, 1. 
PLEADING CRIMINAL. 


PrRAcTICcCE CRIMINAL. 


CUSTOM. 


See Contracts, 2. 


DAMAGES. 


DAMAGES: SUIT BY MINOR, WHEN BRoUGHT. Under Revised Statutes 





1879, 22 2121, 2125, a minor at the time of his parent’s death, may 
sue for the damages allowed by the statute after attaining his ma- 
jority, provided suit be brought within one year from the time of 
such death. Rutter v. The Missouri Pacific Railway Company, 169. 


See Rai.iroaps, 5, 6, 9. 
REPLeEvIN, 1, 
DEAF MUTES. 
See Insane Persons, 4. 
DECREE. 


See Practice, Crvuw, 6. 
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DEEDS. 


TAX DEED: EVIDENCE. A tax deed made by the county treasurer 
as ex-officio collector, is void and not admissible in evidence, in the 
absence of prouf that the office of collector has devolved upon the 
treasurer by reason of the adoption of township organization by the 
county. Spurlock v. Dougherty, 171. 


DEEDS, CONSTRUCTION OF: PossESsION. The ruling of this court in 
Sutton v. Casseleggi, 77 Mo. 397, as to the legal effect of certain deeds 
and possession thereunder, followed and held decisive of questions 
raised on this appeal. Robidour v. Casseleggi, 459. 


MUNICIPAL CORPORATION : DEED TO ON CONDITION: REVERTER. Where 
a municipal corporation acquires real estate upon a condition ex- 
pressed in the deed of the grantor, that within five years it shall 
erect thereon a certain building proper for municipal purposes, and 
fails to comply with said condition by not erecting the structure, it 
must permit the land to return to the grantor, like any other owner 
of land on condition. Clark v. The Inhabitants of the Town of Brook- 
field, 503. 


CoVENANTS IN DEED: CONTEMPORANEOUS PAROL CONTRACT INADMIS- 
SIBLE TO CHANGE. One who accepts a deed to real estate, with an 
express covenant therein to warrant and defend the title thereto 
against the claim of any person whomsoever, save and except the 
taxes of a certain specified year, cannot afterwards claim that the 
covenantor, by a parol contract contemporaneous with the deed, 
agreed to pay the taxes so expressly excepted from the operation of 
said covenant. MacLeod v, Skiles, 595. 


DEED: DESCRIPTION: EXCEPTION. A grantor in a deed conveyed the 
“west half of section 15, being 320 acres,”’ and in a subsequent 
clause of the same deed conveyed another tract in section 22, except 
ten acres, describing the land so excepted by metes and bounds, 
which exception, according to said metes and bounds, extended 
into and included a part of the west half of section 15, previously 
conveyed; Held, (1) That whether the deed passed to the grantee 
the entire west half of section 15 was a question of intention on the 
part of the grantor to be ascertained from the deed itself, and (2) 
rhat all said west half of section 15 passed to the grantee, the ex- 
ception not reserving to the grantor any part of soil soclien 15 pre- 
viously conveyed. Hampton v. Helms, 631. 


DEED, ALTERATION OF. It will be presumed, in the absence of proof 
to the contrary, that an apparent alteration of a deed was made be- 
fore the final execution and delivery of the instrument. If there 
be suspicious circumstances on its face, it is for the trial judge to 
determine from inspection whether they be such as to require the 
party offering the deed to explain them. Holton v. Kemp, 661. 


DEED: ALTERATION: WHEN QUESTION SUBMITTED TO JURY. When 
the trial judge submits the question of such alteration with the in- 
strument itself, and the proof to the jury, it is a question of fact for 
their determination, and their finding, as on any other question 
of fact, is conclusive. Ib. : 
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: ACKNOWLEDGMENT: sTATUTE. The provision of our statutes 
requiring an oflicer taking an acknowledgment of a deed to certify 
that the grantor was personally known to him, was first enacted 
February 14th, 1825, (Laws, p. 215, 2 10,) and hence did not apply 
to a deed acknowledged prior thereto. Ib. 





Deep, DELIVERY OF. Miller v. Lullman, 311. 


See Equiry, 1. 
Minor, 1. 


Taxes, 8, 4. 


DEMAND. 


See Promissory Nores, 2. 


DEPOSITIONS. 


DEPOSITIONS : COMMISSIONS, HOW ADDRESSED. Commissions to take 
depositions need not, under our statutes, be addressed to any par- 
ticular officer or place. Borders v. Barber, 636. 


: OFFICIAL CIIARACTER AND VENUE OF OFFICER. Where the 
official character of the officer certifying to depositions and the venue 
of his oflice appear with reasonable certainty from his certificate 
and the caption read together, it is sufficient in thatregard. Jb. 


: CAPTION: NOTICE: VARIANCE. Where the caption to the 
deposition of a witness showed that it was taken between the hours 
of 9a. m. and 4 p. m., and the notice designated between the hours 
of 8 a. m. and 6 p. m. of the same day: J/eld, the variance was im- 
material, in the absence of any pretense that the deposition was 
taken at an unseasonable hour within the time prescribed, or that 
the opposite party was hindered in making across-examination, had 
he desired to do so. Jb. 





RETURN OF: CLERICAL ERRORS: JUDICIAL DiscreTION. The 
trial court may, in its judicial diserction, order a deposition to be 
returned to the oflicer before whom it was taken, for the correction 
of clerical or formal errors made by him. Jo. 


WIEN NOT ADMISSIBLE IN ANOTHER suIT. Where the parties 
and issues in two suits are not the same, depositions taken In one 
cannot be read in evidence on the trial of the other, Jb. 


SECONDARY EVIDENCE, WHEN NOT ADMISSIBLE, Secondary 
evidence of the contents of a deposition cannot be read in evidence 
when the original has not been returned into court nor filed in the 
cause. Carter v. Davis, 668, 
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INDEX. 
DOWER. 


Dower, WHEN BARRED. Under Revived Statutes 1879, section 2204, a 
wife’s dower in her husband’s estate is not forfeited, unless she 
leaves him of her own free-will, and afterward lives in adultery, 
Payne v. Dotson, 145. 


Post-NUPTIAL AGREEMENT, WHEN DOWER BARRED BY. Post-nuptial 
agreements for separation, and for the separate maintenance of the 
wife, through the intervention of a trustee, are valid, and, where 
accepted by the wife in lieu of dower, will be held to bar her dower 
right. Garbutv. Bowling, 214. 


DRAMSHOP KEEPER. 


Ser Crimimnat Law, 18, 19. 


DRUGGISTS. 


Druaaist: prrysiciAN. Under Revised Statutes 1879, section 5474, a 











druggist who is, also, a regularly registered physician, cannot fur- 
nish the prescription upon which he makes a sale of intoxicating 
liquor. State v. Anderson, 78. 


EASEMENTS. 


See Covenants Or SEIZIN. 


EJECTMENT. 


EJECTMENT: EvIDENCE. In an action of ejectment by a land owner 
to recover possession of land condemned fora right of way fora 
railroad, the record of the condemnation proceedings is admissible 
inevidence. Gray v. The St. Louis & San Francisco Railway Com- 
pany, 126. 


CONDEMNATION PROCEEDINGS: ESTOPPEL. Where the owner of 
land appeared by agent before commissioners, appointed in pro- 
ceedings under the statute, (Gren. St. 1865, p, 352, @ 1, 2, 3,) to con- 
demn such land fora right of way fora railroad, and endeavored 
to increase the amount of their finding, and appeared in court by 
attorney and objected to the award because it was insufficient, but 
made no objection to the construction of the road, and took no legal 
steps to prevent its construction, he cannot maintain an action of 
ejectment against the railroad company to recover possession of the 
land. Jb. 


EJECTMENT: PRIOR PossEsston. Prior possession which is sufficient 
and necessary to maintain ejectment, must be visible, notorious, 
continued and actual, and must not differ from adverse possession, 
Spurlock v, Dougherty, 171. 



































CONTESTED ELECTIONS: TRIAL OF: CONSTITUTION. The authority which 


EJECTMENT: RENTS AND PROFITS, WHEN RECOVERABLE FOR PERIOD 
PREVIOUS TO suit. Under Revised Statutes of 1879, section 2252, the 
right of the plaintiff in ejectment to recover the rents and profits of 
the premises for any period previous to the commencement of the 
suit, is predicated on the fact that the defendants had knowledge of 
the plaintiff's title, and it is only when such knowledge is brought 
home to the defendant that such recovery can be had. Robidouz », 
Casseleggi, 459. 


See Equity, 2. 


Limitations, 6, 7, 8. 


ELECTIONS. 


city councils may have possessed to hear and determine a con- 
tested election for city officers, was abrogated by section 9, article 8 of 
the constitution, which provides that “the trial and determination of 
contested elections of all public officers, whether State, judicial 

municipal or local, except governor and lientenant-governor, shall 
be by the courts of law or one or more of the judges thereof.” 
The State ex rel. Simmons, v. John, 13. 





EMBLEMENTS. 


See LANDLORD AND TENANT, 2. 


ENTRIES NUNC PRO TUNC. 


ENTRY NUNC PRO TUNC. Before a record entry can be changed at 
a subsequent term by an entry nunc pro tunc, something in the rec- 
ord, the judge’s docket, the clerk’s minutes or papers on file must 
show that the record is in fact incorrect. Atkinson v. The Atchison, 
Topeka & Santa Fe Railroad Company, 51. 





JUDGMENT, NUNC PRO TUNC. A record entry of a verdict found, to- 
gether with an order for entry of judgment, is not a judgment, and 
where, in an action here on a judgment rendered in another state 
such record entry is offered in evidence together with a formal 
judgment for plaintiff, entered of record eleven years thereafter, 
such judgment will be regarded as one nunc pro tune of the date 
of the verdict and so held, although there wasa stipulation of record 
of the date of the verdict authorizing the plaintiff to take judgment 
without further notice. Smith v. Steel, 455. 


EQUITY. 


EQUITY: SHERIFF'S S\LE: ANNULLING DEED A oe y clerk of the 
court in which a judgment for costs was rendered, of his own mo- 
tion, and improperly, issued an exccutioin thereon and agreed with 
the deputy recorder of the county to buy in the land levied on under 
the execution, and the two, in pursuance of said agreement, pur- 
chased at the sheriff’s sale 240 acres of land worth $2,400, at less 
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than seven cents an acre, when two acres would have more than 
satisfied the execution, and received the sheriff’s deed therefor; 
Held, equity will interfere and set aside said deed. Beedle v. Mead, 


297 


CLOUD ON TITLE: EQUITY: EJECTMENT. One Out of possession, and 
whose land is sold under execution, the record under which the 

yuurchaser, at the sheriff’s sale, claims, not disclosing on its faca the 
infirmity of such purchaser’s title, and recourse being necessary to 
extrinsic evidence to establish such infirmity, has the right to in- 
voke the aid of acourt of equity to have the sheriff’s deed annulled, 
as a cloud on his title, and need not resort to ejectment. Jb. 


CESTI QUE TRUST: RIGHT TO PROTECT sECURITY. A beneficiary in 
a deed of trust who purchases at the sale thereunder, but fails to 
obtain the legal title to the land, by reason of the absence from the 
sale of trustees named in the trust deed, still hassuch a status toward 
the property as to entitle him to come into a court of equity and 
seek the protection of his security. Jb. 


EQUITABLE RELIEF: MISTAKE: PRIORITY. Where the beneficiary ina 
mortgage, in which the land intended to be conveyed is misde- 
scribed, brings suit to have such mistake corrected, making the holder 
of a subsequent mortgage covering the same land a co-defendant 
with the mortgageor, alleging that the later mortgagee, when he 
took his mortgage, had knowledge of the mistake in the description 
of the land in the first mortgage, and asking that the lien of the first 
mortgage be declared prior to that of the second, if the evidence 
sustains the allegations of the petition, equity will correct the mis- 
take and declare the lien of the first mortgage prior to that of the 
second. Cox v. Esteb, 393. 


EQUITY: FINDING OF FACTS BY LOWER COURT, WHEN SUPREME COURT 
WILL NOT DISTURB:T. In an equity case where the trial court has the 
witnesses personally before it, and there is abundant evidence to 
sustain its finding of facts, the Supreme Court will not interfere and 
reverse such finding, unless it is clear it should have been other- 
wise. Judy v. The Farmers & Traders’ Bank, 404. 


DEED OF TRUST, RELEASE OF: WHEN SET ASIDE IN EQUITY. Equity will 
set aside a release of a deed of trust as against the heir of the 
grantor, where it appears such release was made by the trustee 
without the knowledge or consent of the cestui que trust, and with- 
out the debt secured by the deed of trust having been paid. <Arm- 
strong v. Robards, 445. 


EQUITY: QUESTION OF FACT: EVIDENCE SUPPORTING DECREE. The 
question contained in this appeal being the validity and binding 
effect of an assignment of a trust fund; Held, this being a question 
of fact, and as the evidence, although conflicting, supports the de- 
cree, itis affirmed. Parke v. Thompson, 565. 


ADMINISTRATION: SALEOF LAND FOR DEBTS: EQUITY. Equity will not 
permit heirs to hold possession of real estate together, with its 
increased value caused by improvements and expenditures mado 
thereon in good faith by the administrators, and at the same time 
to resist the application of creditors to subject said property to the 








INDEX. 


payment of their debts, on the technical ground that the improve. 
ments and expenditures constitute waste, for which the creditors 
should resort to a suit on the administrators’ bond, with the trouble, 
expense and delay incident thereto. Van Bibber v. Julian, 618, 


Sez ADMINISTRATION, 8, 
ConVEYANCE 
Layp anp Lanp Tit3gs, 1. 
Practice, Crvin, 6. 
TrEsPAss, 2. 


Trusts AND TRUSTEES, 


ESTOPPEL. 


BAILOR AND BAILEE: ESTOPPEL. It is a general rule that a bailee of 





»xroperty cannot dispute the title of his bailor, and where defendant 
yorrowed a pair of mules of plaintiff, and at the time made no 
mention of any claim to them by himself or wife, he will be estop- 
ped to claim them —— plaintiff, on the ground that they were 
the joint property of plaintiff and defendant’s wife, and that he 
was holding them with and for his wife. Pulliam v. Burlingame, 111, 


Sex ConDEMNATION PROCEEDINGS, 1. 
GARNISHMENT, 3. 


GUARDIAN AND Warp, 5. 


EVICTION. 


See Covenants or WARRANTY, 1. 


EVIDENCE. 


Record ENTRY, CONTRADICTION oF. The affidavit of an attorney 
in acase is not admissible to contradict the record entry, that a con- 
tinuance was by consent. Atkinson v. The Atchison, Topeka & Santa 
Fe Railroad Company, 51. 


EsecTMENT: EVIDENCE. In an action of ejectment by a land owner 
to recover possession of land condemned fora right of way fora 
railroad, the record of the condemnation proceedings is admissible 
in evidence. Gray v. The St. Louis & San Francisco Railway Com- 
pany, 12h, 
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EVIDENCE: CORROBORATION AS TO IMMATERIAL FAcTs. Testimony 
offered for no other purpose than to corroborate a witness as to an 
immaterial fact, is properly excluded. The State v. Brassfield, 151. 


SEDUCTION: EVIDENCE OF PRIOR SPECIFIC ACTS. In a prosecution 
under Revised Statutes 1879, section 1259, for seducing, under proms 
ise of marriage, ‘‘any unmarried female of good repute, under 
twenty-one years of age,’’ evidence of specific acts of lewdness with 
others than defendant, prior to the alleged promise of marriage, is 
inadmissible. Itis the reputation and the age of the female, and 
not her previous conduct, that bring her within the protection of 
the statute. Jb. 


——: EVIDENCE OF SUBSEQUENT ACTS OF ILLICIT INTERCOURSE. Evi- 
dence of acts of illicit intercourse on the part of the female, subse- 
quent to the alleged seduction, is inadmissible. Such acts, so far 
from furnishing any defense or mitigation of the seducer’s act, ag- 
gravate the offense. Tb. 


: EVIDENCE OF ILLICIT INTERCOURSE WITH OTHERS THAN DE- 
FENDANT. Evidence that the female alleged to have been seduced, 
had not had illicit intercourse with any other person than defend- 
ant, is irrelevant and immaterial, and is not a matter upon which 
evidence could be introduced to contradict her, and the paternity 
of the child is immaterial. Jb. 


mi 


: PRIOR INTERCOURSE WITH DEFENDANT. Evidence tending to 

rove that the prosecuting witness and the defendant had sexual 
intercourse with each other prior to the date of the alleged promise 
of marriage, is admissible as conducing to show that the seduction 
was not accomplished under that promise. Ib. 








: PROMISE OF MARRIAGE: CorRoBORATION. The statute, (R. 8. 
1879, 2 1912,) only requires that the prosecuting witness be corrob- 
orated as to the promise of marriage. The jury may find the fact 
of seduction upon the uncorroborated testimony of the prosecuting 
witness, and corroboration as to the promise is satisfied by proof of 
circumstances which usually attend an engagement of marriage. Jb. 


: PROMISE, WHEN MADE. It is not necessary that the promise 
of marriage should either be made or formally renewed at the time 
of the seduction. It is only required to prove that defendant, under 
promise of marriage, whether made at the time or previously, ac- 
complished the seduction, and that by reason of the engagement 
she consented to the illicit connection. Jb. 





TAX DEED: EvipENcE. A tax deed made by the county treasurer 
as ex-officio collector, is void and not admissible in evidence, in the 
absence of proof that the office of collector has devolved upon the 
treasurer by reason of the adoption of township organization by the 
county. Spurlock v. Dougherty, 171. 


WitNEss: conviction or. The conviction of a witness cannot be 
proved by parol where defendant objects, but the record of such 
conviction must be produced. The Stater, Douglass, 231. 
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: WHEN EXCLUDED. It is not error to refuse to allow witnesses 
to testify in a criminal cause, where it does not appear that they 
know anything of the matter in controversy, and when counsel, upon 
opportunity being offered by the court, refuses to make any state- 
ment showing the relevancy of the testimony offered. Jb. 


EVIDENCE, EXCLUSION OF: ACTION OF TRIAL COURT, WHEN PRESUMED 
TO BE RIGHT. When documentary evidence, complained of as bein 
improperly excluded by the trial court, does not appear in the bill 
of exceptions, the action of the trial court in excluding it will be 
presumed to be right. Robidoux v, Casseleggi, 459. 


Lost INSTRUMENT, SECONDARY PROOF AS TO: WHEN FOUNDATION 
FOR INSUFFICIENT. Before secondary proof of the contents of a paper 
can be read in evidence, there must be proof of such search by the 
party who had custody of it as to reasonably warrant the conclusion 
that it is either destroyed, lost or mislaid, and cannot be found. 
Where the witness examined as to its existence states that, although 
he has looked for it, he may still have it in his possession, the foun- 
dation for secondary proof is not sufficiently laid. Blondeau », 
Sheridan, 545. 


COVENANTS IN DEED: CONTEMPORANEOUS PAROL CONTRACT INADMIS- 
SIBLE TO CHANGE. One who accepts a deed to real estate, with an 
express covenant therein to warrant and defend the title thereto 
against the claim of any person whomsoever, save and except the 
taxes of a certain specified year, cannot afterwards claim that the 
covenantor, by a parol contract contemporaneous with the deed 
agreed to pay the taxes so expressly excepted from the operation o 
said covenant. MacLeod v, Skiles, 595. 


CONTRACT, PART PAROL: EVIDENCE. When part only of an entire 
contract is reduced to writing, the remainder may be proved by 
parol, yet the latter must be consistent with and not contradictory 
of the written part. Gardner v. Mathews, 627. 


WHEN NOT ADMISSIBLE IN ANOTHER SuIT. Where the parties 
and issues in two suits are not the same, depositions taken in one 
cannot be read in evidence on the trial of the other. Jb. 


: SECONDARY EVIDENCE, WHEN NOT ADMISSIBLE. Secondary 
evidence of the contents of a deposition cannot be read in evidence 
when the original has not been returned into court nor filed in the 
cause. Carter v. Davis, 668. 


FRAUDULENT CONVEYANCE: EVIDENCE. Where mines are sold un- 
der a deed of trust and ore taken therefrom after such sale is levied 
on and sold by the sheriff under execution in favor of a judgment 
creditor of the grantor in the deed of trust, and the purchaser at the 
sale, under the trust deed, brings suit for conversion against the 
sheriff, it is competent for the latter to impeach the sale under the 
deed of trust as fraudulent and void, and to show that the mines, 
after the sale, were carried on by the grantor for his own use, 
although in the name of the purchaser, and that the ore levied on, 
was in truth, the property of the grantor. The State ex rel. Mastin 
v. McBride, 349. 
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Sree ADMINISTRATION, 5. 
Carriers, 1. 
Conrracts, 4. 5. 
NEGLIGENCE, 2. 
PRAcTICE, CrIMINAL, 1. 


TaxgEs, 7. 


EXECUTIONS. 


TAXES, SUIT TO ENFORCE COLLECTION: EXECUTION, MOTION TO QUASH 
BY STRANGER. A stranger to tne action, in a suit to enforce the lien 
of the State for taxes against land, cannot come into court and move 
to quash the execution and levy upon the ground that heisthe true 
owner of the land, and has not been served with notice of the pend- 
ency of the suit. The title to real estate cannot be tried in such 
manner. The parties are entitled toa jury and time to prepare for 
trial. If such stranger was nota party defendant in the action to 
enforce the tax lien, his rights of property in the land were in no 
way affected thereby. The State ex rel. Carter v. Clymer, 122. 


HoMESTEAD EXEMPTION! PRE-EXISTING DEBT. A homestead is not 
exempt from execution for a debt created before its acquisition 
whether the debt was created in this State or elsewhere. nd the 
date of the filing of the deed will be held to be the time when the 
homestead was acquired. O’Shea v. Payne, 516. 


See Equity, 1. 
Fravup, 1. 
INDEMNIFYING Bonn, 1. 
INSANE PERsons, 9. 
LAND AND LAND Tittss, 2. 


REPLEVIN, 4. 


FENCES. 


Sree Raiiroaps, 2, 3, 5. 


FORGERY. 


Sze PLeapine, Crimina, 5. 
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FRAUD. 


FRAUDULENT CONVEYANCS: EVIDENCE. Where mines are sold un- 
der a deed of trust and ore taken therefrom after such sale is levied 
on and sold by the sheriff under execution in favor of a judgment 
creditor of the grantor in the deed of trust, and the purchaser at the 
sale, under the trust deed, brings suit for conversion against the 
sheriff, it is competent for the latter to impeach the sale under the 
deed of trust as fraudulent and void, and to show that the mines, 
after the sale, were carried on by the grantor for his own use, 
although in the name of the purchaser, and that the ore levied on, 
was in truth, the property of the grantor. The State ex rel, Mastin 
v. McBride, 349. 


REPEVIN: FRAUDULENT SALE: possEsston. Defendant, as sheriff 
levied an attachment upon a number of sheep in favor of an execu- 
tion creditor. Plaintiff claimed them by virtue of a bill of sale 
from the execution debtor, and brought an action of replevin against 
defendant for their possession. The consideration of the sale to 
plaintiff was an antecedent debt, and the sheep in question had 
never been separated from other sheep of the vendor, nor taken 
from the latter’s possession; Held, that the sale was void as to the 
creditors of the vendor, and that plaintiff was not entitled to their 
possession. R. 8. 1879, 2 2505. Crane v. Timi lake, 431, 


FRAUDULENT CONVEYANCES, 


See Fravup, 


GARNISHMENT. 


GARNISHMENT: SERVICE OF Process. A justice of the peace is not 
empowered to appoint any one to serve the extraordinary process 
of attachment by garnishment, and credits in the garnishee’s hands 
cannot be legally attached by the use of such process. Fletcher v, 
Wear, 524. 





: . In the absence of a declaration of attachment by 
the sheriff or constable serving the writ, a garnishee can confer no 
jurisdiction upon a justice of the peace to make an order of deliv- 
ery or of payment, which will bind the property or credits of the 
debtor in his hands, and when, at any time, such want of jurisdic- 
tion appears, the garnishee should be discharged. Jb. 





: : EsTopreL. A garnishee may, by his negligence in 
pleading, or by consent, expressed or implied, invite or permit an 
order of delivery or payment which will be binding upon himself, 
while it fails to bind any one else, or any other's property. But, an 
order binding on the garnishee alone would constitute no protection 
against a second payment of the same credits by him, and courts 
should avoid this hardship by discharging the garnishee while they 
have control of the proceeding. Jb. 
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GUARDIAN AND WARD. 


INSANE PERSON: ANSWER OF GUARDIAN. The answer of the guard- 
ian of an insane person, admitting the execution by his ward of the 
instrument sued on, but alleging that he was at the time of unsound 
mind, is equivalent to a plea of non est factum, for while it admits 
the manual act of signing, it denies the consenting mind, without 
which no act can possess any contractual force. It stands upon 
the same footing as the answer of a guardian ad litem of an infant. 
Collins v. Trotter, 275. 


: INFANT: GUARDIAN AD LITEM: ADMISSIONS OF. The guardian 
ad litem of an infant can waive nothing and admit nothing 
against his ward, but the adversary of such infant must prove his 


whole case, whether it be one in equity orat law. And the same 
rule applies in the case of a lunatic. Jb. 





: INFANT: ADMISSIONS OF GUARDIAN. The guardian of an 
insane person, like the guardian ad litem of aninfant, may raise 
issues by his pleadings whenever he thinks it for the benefit 
of his ward, but whatever points are tendered, or admissions made, 
for the purpose of pleading, cannot be used against the person 
in ward, Jb. 


GUARDIAN OF INSANE PERSON: WAIVER BY. The general guardian 
of an insane person, unlike the guardian ad litem of an infant, can 
act in regard to his ward’s interest like an ordinary litigant, and 
waive objections to the admission of testimony, the same as if act- 
ing in his own right. Suerwoop, J., dissenting. Ib. 


GUARDIAN, APPOINTMENT OF: PLEADING. In pleading the ap- 
pointment of a guardian by the probate court, the statute, (R. 8. 
1879, 2 3551,) controls, and the facts conferring jurisdiction need not 
be more fully stated than therein required. And no objection can 
afterward be made where it is admitted on the trial that such ap- 
pointment was duly made, anterior to the trial. Jb. 


PLEADING : PARTIES: INSANE PERSON: GUARDIAN, An insane hus- 
band who is under guardianship, cannot be joined in a suit with 
his wife. It is the duty of the guardian of an insane person to 
prosecute and defend all actions instituted in behalf of or against 
his ward. Jays v. Miller, 424. 


HOMESTEADS AND EXEMPTIONS. 


HoMESTEAD, CONVEYANCE OF: PROPERTY OF WIFE! EXEMPTION, Where 
a husband and wife, having a homestead in the state of Kansas, 
conveyed tlie same, and in part consideration t!erefor, their grantee 
conveyed to the wile land in this State, and by the law of Kansas 
in force at the time of the conveyances, the homestead was not sub- 
ject to the debts of either the husband or wife, and could only be 
disposed of with their joint consent, the conveyance of the land in 
this State to the wife was not in fraud of creditors, and it could not, 
therefore, be subjected to the debts of the husband, Stinde », 
Behrens, 254, 
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HOMESTEAD EXEMPTION: PRE-EXISTING DEBT. A homestead is not 
exempt from execution for a debt created before its acquisition 
whether the debt was created in this State or elsewhere. And the 
date of the filing of the deed will be held to be the time when the 
homestead was acquired. O'Shea v. Payne, 516. 


HOMICIDE. 


CRIMINAL LAW: MANSLAUGHTER IN FOURTH DEGREE. Where a defend- 
ant, on trial for murder, testified that the deceased, after a quar- 
rel, knocked her down and threw himself upon her, falling upon a 
knife in her hand, whereby he was unintentionally killed, an in- 
struction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 2 1249. The State v, 
Douglass, 231. 





: Where there is evidence to the effect that a killing 
was intentionally done, in the heat of passion caused by a blow, an 
instruction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 2 1250. Jb. 


PLEADING, CRIMINAL: INDICTMENT. An indictment for murder 
which avers that the striking and wounding were in the heart, and 
that the mortal wound, so given, was through the body, is not re- 
ee and the wound need not bedescribed. The State v. Henson, 
384, 


———:_INSTRUCTIONS. It is not error to refuse an instruction 
for murder in the second degree, where the evidence does not show 
the commission of that grade of offense. The State v. Cillins, 652. 


HUSBAND AND WIFE, 


JUDGMENT AGAINST A MARRIED WOMAN AND OTHERS SUI JURIS 
NOT VOID AS TO LATTER. A judgment rendered jointly against a 
married woman and others who are sui juris is not, as to the latter, 
void and collaterally assailable, although as to the married woman, 
it is a nullity, and although it is, also, an entirety for the purposes 
of review appeal or writ of error, and would be reversed as to 
all the defendants, if thus directly assailed. Holton v. Towner, 360 


REPLEVIN!: MARRIED woMAN. A married woman cannot main- 
tain an action of replevin, for the recovery of possession of personal 
property, in her own name. J/ays v. Miller, 424, 


HusBAND AND WIFE: HER SERVICES RENDERED ANOTHER, WHEN HER 
SEPARATE EARNINGS. Services performed by a wife, for another for 
compensation, are presumed to be given on the husband’s behalf. 
This was the case at common law and has not been changed by 
statute, and to rebut such presumption, the wife must show that 
the services were rendered under circumstances indicating an inten- 
tion or understanding that she should receive the pay therefor. 
Plummer v. Trost, 425. 


See Homesteaps AND Exemptions, 1. 
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IDEM SONANS. 


See Criminat Law, 16. 


INDEMNIFYING BOND. 


1. SHERIFF: INDEMNIFYING BOND: CLAIMANT OF, PROPERTY WHEN NOT 
LimiTtep To. In the absence of statutory prohibition, the claim- 
ant of property levied on by a sheriff, and as to which an indemnify- 
ing bond has been given the officer, is not restricted to his rem y 
on the bond, but may sue the sheriff for the trespass or conversion. 
The State ex rel. Mastin v. Mc Bride, 349. 


2. Srarute, construction or. The provisions of the Revised Statutes 
of 1879, do not prohibit such common law action against the sheriff 
for trespass or conversion, where an indemnifying bond has been 
given. Ib. 


INFANTS. 
See GuARDIAN AND Warp, 2, 3, 


JUDGMENTS, 3. 


INJUNCTION. 


InsuNcTION: sTaATUTE. Injunction may be resorted to under Revised 
Statutes 1879, section 2722, notwithstanding tlere may be an 
adequate remedy at law for the injury, in all cases where such ade- 

uate remedy cannot be afforded by an action for damages as such. 
owne v. Bowers, 491. 


INSANE PERSONS. 


1, INSANE PERSON: STATUTES CONSTRUED. Revised Statutes 1879, sec- 
tions 3653 and 3654, are not applicable to a case where the suit is 
against a person of unsound mind, and answer is made by his guar- 
dian. They can only be applicable to persons of sound mind. Ceol- 
lins v. Trotter, 275. 





2. : ANSWER OF GUARDIAN. The answer of the guardian of 
an insane person, admitting the execution by his ward of the 
instrument sued on, but alleging that he was at the time of unsound 
mind, is equivalent to a plea of non est factum, for while it admits 
the manual act of signing, it denies the consenting mind, without 
which no act can possess any contractual force. It stands upon 
the same footing as the answer of a guardian ad litem of an infant. 


3. ———: INFANT: GUARDIAN AD LITEM: ADMIssIONs OF. The guardian 
ad litem of an infant can waive nothing and admit nothing 
against his ward, but the adversary of such infant must prove hig 
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whole case, whether it be one in equity orat law. And the same 
rule applies in the case of a lunatic. Ib. 


DEAF MUTE: BURDEN OF PROVING COMPETENCY. A deaf mute ig 
prima facie incompetent to make any contract, and the burden of 
proving his competency is upon his adversary in the suit. Jb, 


INSANE PERSON: INFANT: ADMISSIONS OF GUARDIAN. The guardian 
of an insane person, like the guardian ad litem of an infant, may raise 
issues by his pleadings whenever he thinks it for the benefit 
of his ward, but whatever points are tendered, or admissions made, 
for — purpose of pleading, cannot be used against the person 
in ward, 


GUARDIAN OF INSANE PERSON: WAIVER BY. The general guardian 
of an insane person, unlike the guardian ad litem of an infant, can 
act in regard to his ward’s interest like an ordinary litigant, and 
waive objections to the admission of testimony, the same as if act- 
ing in his own right. Suerwoop, J., dissenting. Jb. 


PLEADING : PARTIES: INSANE PERSON: GUARDIAN. An insane hus- 
band who is under guardianship, cannot be joined in a suit with 
his wife. It is the duty of the guardian of an insane person to 
prosecute and defend all actions instituted in behalf of or against 
his ward. Hays v. Miller, 424. 


INSANE PERSONS: ACTION AGAINST. Process and judgment go 
against insane persons as against other parties, but they should de- 
fend by uttorney or guardian. Heard v. Sack, 610, 


JUDGMENT AGAINST INSANE PERSON: PURCHASER AT SALE UNDER: 
WHEN PROTECTED. A purchaser takes a valid title to property who, 
without notice of the fact of insanity, buys at an execution sale 
under a judgment rendered against an insane person on personal 
service, although without his appearance in person, or by attorney 
or guardian. Ib. 


INSTRUCTIONS. 


PRACTICE, CRIMINAL: INSTRUCTIONN. The giving of an intruction 
authorizing a greater punishment than allowed by law, wllinot con- 
stitute reversible error where the jury assess the minimum punish- 
ment allowed by law. The Slate v. Burr, 108. 


RAILROADS: DUTY TO FENCE: DAMAGES: INSTRUCTIONS. An instruc- 
tion which declares that it is the duty of a railroad —- to 
erect and maintain lawful fences with gates therein, as required by 
statute, and until it does so, it is liable in double the amount of 
damages done to stock by its engines and cars, is too broad and gen- 
eral. It should be qualified by the further statement that if the 
injury was occasioned by such failure to fence, the company would 
he liable. Ridenore v. Wabash, St. Louis & Pacific Railway Company, 
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Instruction. An instruction in this case asked by plaintiff as to 
his title, and the defense of the Statute of Limitations, approved. 
Childs v. Thompson, 337. 


PRACTICE CRIMINAL: INSTRUCTION. An instruction need not be as 
technical as an indictment, and it is sufficient to charge that, if de- 
fendant falsely made and forged the note in question, with intent te 
injure and defraud, the jury should convict. It need not declaro 
that the jury, in order to convict, must find that defendant falsely, 
fraudulently and feloniously made and forged the instrument. Jb. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS. Where there is any 
thing in the pleadings, the testimony or instructions to warrant the 
conclusion that but for the faulty phraseology of an instruction 
complained of, the jury would not have found a verdict, the Su- 
preme Court will reverse the judgment, but otherwise, when from 
all of the instructions the jury could not have misconstrued the one 
complained of. Cooper v. Johnson, 483. 


Instructions. Instructions asked are properly refused when em- 
braced in others given. Ib. 


PRACTICE IN SUPREME COURT: LOST INSTRUCTION. The Suprem 
Court will not reverse a judgment because a refused instruction 
asked on behalf of the defendant is lost or mislaid, and, therefore, 
omitted from the transcript, it appearing that the other instructions 
given in the cause, and contained in the transcript, fully covered 
the law of the case. The State v. Hayes, 574. 


CriminaL Law. Where there is evidence to the effect that a killing 
was intentionally done, in the heat of passion caused by a blow, an 
instruction should be given for manslaugliter in the fourth degree, 
under the provisious of Revised Statutes 1879, 21250. The State v. 
Douglass, 231. 


See Contracts, 6. 
NEGLIGENCE, 7. 
Practice, Criminau, 13. 


Practice 1n Supreme Court, 1, 3, 5. 


INSURANCE. 


INSURANCE: PENALTIES. The penalties prescribed by Wagner Staiutes, 
section 43, page 777, for transacting in this State by foreign compa 
nies, the business of life insurance without the requisite certificate, 
are visited upon the resident agents of such companies, and not 
upon the companies. The State ec rel. Boogher v. The New York Life 
Insurance Company, 89. 


DEED OF TRUST: INSURABLE INTEREST OF TRUSTER. A trustee in a 
deed of trust in the nature of a mortgage, has an insurable interest 
in the mortgaged property, distinct from that of the mortgageor, 
Dick v. The Franklin Fire Insurance Company of Philadelphia, 103. 

46—81 
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: : CONVEYANCE BY MORTGAGEOR. A conveyance by 
the mortgageor in no way affects the trustee’s right to insure his in- 
terest. Ib. 





: : ASSIGNMENT: BENEFICIARY. Where the trustee in 
sures his interest in the mortgaged property, and the policy stipu- 
lates that he shall, in case of a loss, assign to the insurer an interest 
in the deed of trust equal to the amount of loss paid, provided such 
assignment shall, in no way, prejudice the beneticiary’s claim in 
the trust to recover the full amount of his loan, and proper charges. 
the trustee cannot recover for a loss until he shall have performed 
his agreement to assign. Ib. 


: : : SUBROGATION CLAUSE: RECOVERY. In such 
case the subrogation clause is material, and there can be no recovery 
against the insurer for a loss until this condition precedent is ful- 
filled, even though the mortgaged property is not worth the amount 
of the debt secured, less the amount the insured is liable to pay, 
Ib. 





Tue insurance in this case is held to be of the interest of the 
trustee, and not of the mortgageor. Tb. 


MUTUAL BENEFIT ASSOCIATION : BENEFITS, TO WHOM PAYABLE. Where 
the charter of a mutual benefit association provides for the payment 
to the member’s family, or appointee, of a certain sum upon the 
member’s death, and that “in case no direction is made by a brother 
the same shall be paid tothe person or persons entitled thereto,’ 
upon the death of a member without having named a beneficiary, 
the benefits are payable to the wife and children, and not to the 
administrator of the deceased member. Senn v. Lewis, 259. 


INTEREST. 
Sze ADMINISTRATION. 
Promissory Notes, 4. 


Trusts AND TRUSTEES. 


JUDGMENTS. 


PRACTICE: PLEADING: JUDGMENT. A judgment should be respon- 
sive to the issues presented in the pleadings, and where it is not, it 
should be reversed. oss v. Ross, 84. 


JUDGMENT AGAINST A MARRIED WOMAN AND OTHERS SUI JURIS 
NoT VOID AS TO LATTER. A judgment rendered jointly against a 
married woman and others who are sui juris is not, as to the latter, 
void and collaterally assailable, although as to the married woman, 
it is a nullity, and although it is, also, an entirety for the purposes 
of review appeal or writ of error, and would be reversed as_ to 
allthe defendants, if thus directly assailed, Holton v, Towner, 360. 
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INFANT: APPEARANCE BY ATTORNEY. A judgment will not be re- 
versed because an infant appeared to the action by an attorney 
where the judgment is in his favor. R. 8., 382.52 Ib. 


JUDGMENT, NUNC Pro TUNC. A record entry of a verdict found, to- 
gether with an order for entry of judgment, is not a judgment, and 
where, in an action here on a judgment rendered in another state, 
such record entry is offered in evidence together with a formal 
judgment for plaintiff, entered of record eleven years thereafter, 
such judgment will be regarded as one nunc pro tunc of the date 
of the verdict and so held, although there wasa stipulation of record 
of the date of the verdict authorizing the plaintiff to take iudgment 
without further notice. Smith v. Steel, 455. 


JUDGMENTS: MOTION TO SET ASIDE. Irregular judgments may be 
set aside on motion filed any time within three years after the term 
at which such judgment may have been rendered. Showles v. Free- 
man, 540. 


ADMINISTRATORS, JUDGMENT AGAINST. The judgment in an action 
against an administrator, should not be against him personally, but 
against him in his representative capacity. Blondeau v. Sheridan, 
545. 


INSANE PERSONS: ACTION AGAINST. Process and judgment go 
against insane persons as against other parties, but they should de- 
fend by attorney or guardian. Heard v. Sack, 610, 


JUDGMENT AGAINST INSANE PERSON: PURCHASER AT SALE UNDER: 
WHEN PROTECTED. A purchaser takes a valid title to property who, 
without notice of the fact of insanity, buys at an execution sale 
under a judgment rendered against an insane person on personal 
service, although without his appearance in person, or by attorney 
or guardian. Jb. 


JUDICIAL DISCRETION, 


See VeErosiTions, 4, 


JUDICIAL NOTICE, 


JUDICIAL NOTICE: PROSECUTING ATTORNEY: INDICTMENT. A court 
is bound to take judicial notice of its own oflicers, and will notice 
their signatures, whether their official designations are added or 
omitted. Where an indictment is, in fact, signed by the prosecut- 
ing attorney, it makes no difference that he is designated “ circuit 
attorney ;” the error is an immaterial one, and constitutes no ground 
for a motion to quash. The State v. Kinney, 101. 


: TOWNSHIP ORGANIZATION. Courts will not take judicial no- 
tice of the adoption of township organization, but the party seek- 
ing to avail himself of it must prove it by extrinsic evidence, 
Spurlock v. Dougherty, 171, 
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JURISDICTION. 


JUSTICE OF THE PEACE, JURISDICTION oF. A justice of the peace 
has no jurisdiction to try a suit brought by the grantee under a 
warranty deed against the grantor to recover taxes paid by the 
former, and which the latter, by the terms of his warranty, was re- 
quired to pay. Patterson v. Yancy, 379. 


GARNISHMENT. In the absence of a declaration of attachment by 
the sheriff or constable serving the writ, a garnishee can confer no 
jurisdiction upon a justice of the peace to make an order of deliy- 
ery or of payment, which will bind the property or credits of the 
debtor in his hands, and when, at any time, such want of jurisdic- 
ry appears, the garnishee should be discharged. ’letcher v. Wear, 


at Ee 


See AtrracuMeEnt, 2, 4. 


> = 


JURY. 


Jury: Evipence. The jury are the judges of the weight of the 
evidence and the credibility to be given to the witnesses, and a 
judgment will not be reversed because the evidence is conflicting, 
The State v. Kinney, 101. 


JURORS, UNDERSTANDING OF ORDINARY ENGLISH WorDs. Jurors are 
presumed to understand the meaning of ordinary English words, 
and to know that to “countenance” an act isto aid in or abet it, 
and tliat one by mere silence at the time, or approval of an act after 
its commission, cannot be held thereby to countenance the same or 
be held liable therefor. Cooper v. Johnson, 483. 


MOTION FOR NEW TRIAL: EXCEPTIONS: PRACTICE IN SUPREME COURT. 
Where a party fails to except to the action of the court in overrul- 
ing his motion for new trial, he will be held to have acquiesced 
therein, and the Supreme Court will not consider matters called to 
the attention of the trial court by such motion, but will affirm the 
judgment if it be supported by the pleadings. MeIrvine v. Thompson, 
474. 


JUSTICES’ COURTS. 


JUSTICES OF THE PEACE, AUTHORITY OF: NONSUIT, MOTION TO SET 
ASIDE. A justice of the peace has only such authority as the statute 
gives him. He has no general power to set aside verdicts, and can 
only set aside nonsuits when entered on account of the absence of 
the plaintiff. Where the plaintiff is present when the nonsuit is 
entered, he has the right to appeal without filing a motion to set It 
aside. Weeks v. Etter, 375. 


JUSTICE OF THE PEACE, JURISDICTION oF. A justice of the peace 
has no jurisdiction to try a suit brought by the grantee under a 
warranty deed against the grantor to recover taxes paid by the 
former, and which the latter, by the terms of his warranty, was re- 
quired to pay. Patterson v. Yancy, 379. 
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JUSTICES OF THE PEACE: EXTENSION OF TERMS OF OFFICE: STATUTE. 
The effect of section 2807, Revised Statutes, 1879, in reference to 
the election and terms of office of justices of the peace, was to su- 
persede and repeal all prior statutes authorizing directly, or by im- 
ylication, any elections of such officers prior to the general election 
in November, 1882, and any election so held in contravention of 
said section, was unauthorized and void. Following and affirming 
State ex rel. Attorney General v. Ranson, 73 Mo. 78. The State ex rel. 
The Circuit Attorney v. McCann, 479. 


Sree GARNISHMENT, 1, 2. 


LAND AND LAND TITLES. 


Bonp vo PERFECT TITLE. A bond recited a sale of land by one of 
the obligors therein to M., and concluded as follows: ‘‘ Now upon 
the perfecting of the title of said lot in and to the said M. by the 
undersigned, this bond to be void.” Held, that the obligors must, 
by the terms of the bond, remove an incumbrance upon the land at 
the time of the sale, as well as otherwise perfect the title. Mont- 
gomery v. Harker, 63 


LAND WIEN NO INTEREST IN SUBJECT TO EXECUTION. Where the equi- 
table title to land with the right to its possession are acquired in the 
name of one person, but, in fact, belongs to and is held in trust for 
another, the former is not beneficially interested in the land, and 
has, therefore, no interest subject to levy and sale under execution 
against him. (Quell v. Hanlin, 441. 


SALE OF LAND: CONDITION BROKEN: RE-ENTRY: CLAIM. The remedy 
of the grantor of land, who has the right to re-enter for condition 
broken, is to enter, and when he cannot enter he must makea claim, 
and no one can make it for him except the heir. Towne v. Bowers, 
491. 


CoVENANTS RUNNING WITH LAND: TENANTS IN cCoMMON. Tenants 
in common can maintain a joint action for breaches of covenants 
running with the land. Blondeau v. Sheridan, 545, 


See Covenants AGAINst INCUMBRANCEs, 2. 
CovENANTS OF SEIZzIN, 1. 


CovENANTS OF WARRANTY, 1. 


LANDLORD AND TENANT. 


TENANT: GROWING Crop. Defendant who was in possession of land, 
under a contract for its purchase, sowed a crop of wheat, and then, 
by mutual consent of himself and his vendor, the contract was can- 
celled, and a new similar one was made by the vendor with H., and 
it was agreed by the latter that defendant should retain possession 
as tenant without paying rent while his crop was growing, until the 
land could be sold, defendant at the time stating that he claimed 
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the crop and intended to gather it. Plaintiff took a transfer of H.'s 

contract, and received a surrender of the premises from defendant, 

with the understanding, to which he made no objection, that the 

latter so claimed the crop and intended to gather it; Held, defend- 
t was entitled tothe crop. Towne v. Bowers, 491. 


EMBLEMENTS: TENANT AT WILL. A tenant at will is entitled to 
emblements, and to that end the law gives him the right of ingress 
and egress to gather his crop. Jb. 


LARCENY. 


See Criminat Law, 11. 


LAWS. 


LAWS, FX POST FACTO, RETROSPECTIVE, CONSTITUTIONAL. Revised 





Statuies 1879, section 1655, authorizing the conviction of a de- 
fendant “of any offense, the commission of which is necessarily 
included in that charged,” is not an ex post facto law, or retrospective 
in its operation, (Const. 1875, art. 2, 2 15,) when applied to a case in 
which the offense was committed and the indictment found prior to 
the taking effect of said section and the trial had thereafter, not- 
withstanding such conviction was not authorized by the lawin force 
at the time the offense was committed and indictment found. 2 
Wag. Stat., 2.1, p. 852. The State v. Johnson, 60. 


LEASE. 


LEASE UNDFR SEAL: SURRENDER or. A lease under seal may be 
surrendered o* changed by a subsequent parol contract, or by a con- 
tract in writing under seal, or withou* seal. Prior v. Kiso, ?41. 


SURETIES FOR PAYMENT OF RENT: CHANGE OF CONTRACT: RELEASE. 
Sureties who contract for the payment of rent by two lessees jointly, 
are discharged by an agreement by the lessor, without their con- 
sent, that one of the lessees may retire from the leased premises and 
that the lessor will look to the other lessee for the rent. Jb. 


LESSOR RECEIVING BACK MATERIAL PART OF PREMISES: SURETIES. 
And if the lessor, without the consent of such sureties, receives 
back from the lessees a material part of the leased premises, the sur- 
eties will be discharged. Jb. 


LESSEE RECEIVING PART OF PREMISES: WAIVER. Where a lessee 
accepts less of the premises than he is entitled to demand under his 
contract, and holds the same, as in this case, for a period of fifteen 
months, it is a question for the jury to determine whether or not he 
has waived a full performance of the contract on the part of the 
lessor. Th. 





: RENT Pro TANTO. Where the lessee obtains only part of the 
leased premises without assenting to the withholding of the residue, 
the lessor can only recover rent pro tanto for the part received. Ib. 
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LEIN. 


MECHANICS’ LIEN: LEASEHOLD: MACHINERY. Sections 1 and 4, Wag- 
ner’s Statutes, pp. 907, 908, (RK. S. 1879, 22 3172, 3175,) concerning me- 
ch nies’ liens, while they extended the lien toa building or im- 
provement, the latter term being synonymous with the former, 
erected by a tenant upon leased premises with power of removal, 
did not extend it to engines, boilers and machinery erected by him 
thereon, unless the same were used in the construction of the 
building, or improvement, or were afterward connected therewith 
and became a part of the building itself for some permanent object, 
so asto go and pass with it as a constituent part thereof. Richard- 
son v. Koch, 264. 


LIEN, SALE TO SATISFY : SUBROGATION. Where one has become a pur- 
chaser in good faith, under a sale which proves to be void for irreg- 
ularity, and the purchase money has been applied to a satisfaction 
of the lien for which the sale was ordered, the purchaser becomes 
subrogated to the rights of the lien-holder to the extent of his pay- 
ment, but when the proceedings are regular in all respects, and the 
decree is effectual in subjecting to its behests the interests and es- 
tates of all parties before the court, such subrogation, especially in 
the absence of fraud, will not be made. Burden v, Johnson, 318, 


LIMITATIONS. 


MorTGAGE: LIMITATION, STATUTE OF. The mortgage ceases to exist 
as soon as the debt, it is given to secure, is paid, but so long as the 
debt is kept alive, the mortgage lien remains in full foree, and any 
acknowledgment or promise of the debtor sufficient to prevent the 
statute of limitations from running against the debt, equally pre- 
vents the statutes from running upon the mortgage. Johnson v. 
Johnson, 331. 


LIMITATIONS: MORTGAGE: REVIVOR OF DEBT. When the bar of the 
statute of limitations is complete, any act of the mortgageor which 
revives the debt, also revives the lien of the mortgage, unless the 
parties agree otherwise, or unless such revivor affects the rights of 
purchasers and mortgagees acquiring title after the bar is complete, 
and before the act of revivor. Jb. 


LIMITATIONS, STATUTE OF: BACK TAXES. The statute of limitations 
does not run against a demand of the State for delinquent taxes. 
The State ex rel. Ellison v. Piland; 519. 


CovENANTS OF WARRANTY: BREACH OF: STATUTE OF LIMITATIONS. 
Where there has been no decision against the paramount title, and 
within ten years after its extinguishment by the covenantee he 
brings his action on the covenant of warranty, he is not barred by 
the statute of limitations. Blondeau v. Sheridan, 545. 


CoUNTY WARRANT: LimiITaTION. An action on a county warrant 
is not barred by the statute of limitations if commenced within ten 
years after the cause of action accrued. Valleau v. Newton County, 
591. 
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6. EsecrMeNT: TITLE: LimITaTION. One who shows no color or claim 
of title to land, in order to acquire title thereto by adverse posses- 
sion and limitation, must show by a preponderance of testimony 
and to the satisfaction of the court or jury, that he and those under 
whom he claims, have had the actual, continuous, uninterrupted 
and adverse possession of the same for not less than ten years before 
commencement of suit for recovery of its possession. Huckshorn v. 
Hartwig, 648. 





—— 





7. : : . Where one, and those under whom he 
claims, entered upon and occupied land by mistake as to the true 
boundary line between such land and an adjoining tract, but only in- 
tending to claim to the line, as it might be subsequently ascertained, 
then such possession is not adverse to the true owner, and a title 
by limitation cannot be acquired thereby. Jb. 





8. : : - Where defendant, within ten years before 
the commencement of suit, and before he had had ten years’ posses- 
sion of land, stated to plaintiff that he only claimed to the true line 
between their lands, and would be governed by the survey when- 
ever a correct line was made, then his possession of the tractin dis- 
pute from that date would not be adverse to plaintiff, if on a correct 
survey it should be found to be part of the tract described by its 
numbers in plaintiff's petition, although defendant may have stated 
at the time that he claimed the line to which he then held to be the 
trueone. Jb. 


See Instructions, 3 


Taxes, 5. 
LOST INSTRUMENT. 
See Evipence, 14. 
LUNATICS. 
See INSANE PERSONS. 
MANDAMUS. 
See Orrices AND OrrFicers, 1. 
MANSLAUGHTER. ' 


See Homicipe. 


MARRIAGE, 


Sex Criminau Law, 21. 





6. 








INDEX. 
MARRIED WOMEN. 


See Husspanp AND WIFE. 


MECHANIC’S LIEN. 


See Lien, 1. 


MINOR. 


DED OF MINOR, DISAFFIRMANCE OF. The warranty deed of a minor 
will not have the effect of disaflirming his prior mortgage deed to 
the same property. The Singer Manufacturing Company v. Lamb, 221. 


. The deed of a minor is not void, but only voidable after 
he reaches his majority. And the right to disaffirm may be exer- 
cised by his heirs and representatives within the time permitted to 
him to do the act. Ib. 








. It requires no affirmative act to continue the validity of a 
minor’s deed after he reaches his majority, but it remains valid in 
all respects like the deed of an adult, until expressly repudiated, or 
he does some act implying a repudiation of the voidable instrument. 
But the disaffirming act need take no particular form or expression ; 
but if such act be consistent with the continued validity of the 
minor’s deed, the latter will not thereby be disaflirmed. Jb. 


A quit-claim deed made after attaining majority, will not 
have the effect to disaffirm a mortgage made during minority, as the 
two instruments are consistent with each other, and can stand to- 
gether, the quit-claim deed only purporting to convey the estate re- 
maining in the grantor at the time of its execution. Ib. 





The right to disaffirm the mortgage of a minor is a personal 
privilege, and cannot, during the life of the grantor, and in the ab- 
sence of express language to that effect, be considered as an in- 
herent part of the title transferred by his subsequent quit-claim 
deed made after attaining his majority. Jb. 





MINOR CHILD, ACTS OF: FATHER NOT RESPONSIBLE FOR. A father 
is not responsible for the negligence or willful wrong of his minor 
child. Needles v. Burk, 569, 


See Damaaes, 1. 
MistAKE, 1. 


PARENT AND CHILD. 


MISDESCRIPTION. 


Sek CONVEYANCE. 














INDEX. 
MISJOINDER OF PARTIES. 


Ske PLeapina, 5. 


MISJOINDER OF CAUSES OF ACTION, 


See Practice Crvit, 10. 


MISREPRESENTATIONS, 


See MIsTAKE. 


MISTAKE. 


MISTAKE OF LAW: MISREPRESENTATIONS: RECOVERY BACK OF MONEY 
pain, Where a minor child sets fire to and burns property 
of another, and the father, in ignorance of the fact that he is not 
legally liable therefor, pays the loss, he cannot recover it back, but 
it is otherwise if the father is induced to pay the loss by the frand- 
ulent misrepresentation of the owner of the property that the child 
did the burning. Needles v. Burk, 569. 


See Eaquiry, 4. 


Practice, CrimInat, 4. 


MORTGAGES AND DEEDS OF TRUST. 


1, MORTGAGE OF STOCK OF GOODS, CONSTRUCTION OF: POWER TO SELL 
A mortgage of a stock of goods, furniture and {fixtures in a store. 
which also includes in the conveyance all articles that might there- 
after be added thereto, or which should be on hand at the time the 
mortgagee, under the provisions of the mortgage, should claim pos 
session, does not thereby authorize a sale of any of the stock by the 
mortgageor. St. Louis Drug Company rv. Robinson, 18. 


2. MorTGAGE, INCIDENT TO NOTE GIVEN TO SECURE. A mortgage 
given to secure a note is regarded as incident thereto, and passes 
with such note to every holder at the time he receives it, without 
any transfer or assignment, distinct or separate from the paper 
the mortgage is given to secure. Johnson v. Johnson, 331. 


3. MorTGAGE: LIMITATION, STATUTE oF. The mortgage ceases to exist 
as soon as the debt, it is given to secure, is paid, but so long as the 
debt is kept alive, the mortgage lien remains in full force, and any 
acknowledgment or promise of the debtor sutlicient to prevent the 
statute of limitations from running against the debt, equally pre- 
vents the statutes from running upon the mortgage. Johnson v, 
Johnson, 331. 


4. LIMITATIONS: MORTGAGE: REVIVOR OF DEBT. When the bar of the 
statute of limitations is complete, any act of the mortgageor which 














5. 


6. 
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revives the debt, also revives the lien of the mortgage, unless the 
parties agree otherwise, or unless such revivor affects the rights of 
purchasers and mortgagees acquiring title after the bar is complete, 
and before the act of revivor. Jb. 


EQUITY: QUESTION OF FACT: EVIDENCE SUPPORTING DECREE. The 
question contained in this appeal being the validity and binding 
effect of an assignment of a trust fund; Held, this being a question 
of fact, and as the evidence, although conflicting, supports the de- 
cree, itis affirmed. Jarke v. Thompson, 565. 


MoRTGAGE TO INDEMNIFY SURETIES: WHEN LATTER ENTITLED TO 
MORTGAGED PROPERTY. Where a mortgage is given to indemnify 
the mortgagees against loss as sureties of the mortgageor, the sure- 
ties, in the absence of a provision in the mortgage authorizing it, 
are not entitled to possession of the mortgaged property until they 
have paid the mortgage debt or some part of it. Stonebraker v. Ford, 


52 
532. 


MORTGAGE; DESCRIPTION OF PROPERTY CONVEYED. Where the re- 
cording of a mortgage, as under our statute, takes the place of the 
actual delivery of the mortgaged property, the mortgage to be effect- 
ual, must point out the subject matter of it so that a third person 
by its aid, together with the aid of such inquiries as the instrument 
itself suggests, may identify the property conveyed. 6. 





: . A mortgage described the property therein con- 
veyed as “‘forty head of cattle of ditferent ages and sexes, most of 
them thoronghbreds,” and as being on the mortgageor’s farm in 
Pike county. Tire evidence showed that at the time of the execu- 
tion of the mortgage, the mortgageor had “ forty-five or forty-six 
head of cattle on his farm of different ages and sizes.” The mort- 
gagees brought replevin for sixteen head of said cattle describing 
them in the petition as “sixteen head of thoroughbred aged cat- 
tle;”’ Held, that as to the cattle involved in suit, the mortgage was 
inoperative, because they were insufliciently described therein. Jb. 


MortTGAGE! STIPULATIONS: CONTRACT: ConstTRUCTION, St. Louis Drug 


|B 





Company v. Robinson, 18. 


» 


Sere Fauiry, 35, 4. 


InsurANck, 2, 3, 4, 5. 
, 


MUNICIPAL CORPORATION, 


Ciry TAXES: RAILROADS: STATUTE: PARTY. Under the act of the 
general assembly of March 15th, 1875, section 7, (Acts, p. 124,) a 
city is authorized to sue in its own name for city taxes assessed 
against railroads. The City of Kansas v. Hannibal & St. Joseph Rail- 
road Company, 285. 


——: ————: COUNTY CLERK’S CERTIFICATE: EVIDENCE. Semble, 
that the certificates of the clerk of the county court, made in con- 
formity to the provisions of said act, as to the amount of taxes due 
from a railroad, is prima facie evidence of the latter’s liability. 1b. 

















3. 
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: : : PRACTICE. It is not necessary to plead, or 
to file with the petition, said certificates of the county clerk, they 
being only evidence of the assessment and levy of the taxes, and 
not the foundation of the suit. Jb., 


: COMPROMISE OF: COUNTY COURT NO AUTHORITY TO. A county 
court has no authority to compromise city taxes, and where a city 
is forbidden by its charter to so compromise, it cannot ratify an un- 
authorized compromise made by the county court. Ib. 


TAXATION OF RAILROADS FOR CITY PURPOSES: COUNTY CLERK’s 
CERTIFICATE: STATUTE. The act of the general assembly of March 
24th, 1873 (Acts, p. 119,) relating to taxation of railrords, does not 
authorize the clerk of the county court to certify the amount due 
from railroads for city taxes from the certificate of the rate of 
taxation levied by the city, received by him from the city clerk. 
The county clerk can make such certificate only from an order of 
the county court, spread upon its records; otherwise the collection 
of the tax cannot be enforced. Jb, 


MUNICIPAL CORPORATION : DEED TO ON CONDITION : REVERTER. Where 
a municipal corporation acquires real estate upon a condition ex- 
pressed in the deed of the grantor, that within five years it shall 
erect thereon a certain building proper for municipal purposes, and 
fails to comply with said condition by not erecting the structure, it 
must permit the land to return to the grantor, like any other owner 
ot land on condition. Clarke v. The Inhabitants of the Town of Brook- 
field, 503. 


See Exvections, 1. 


MURDER. 


Sexe Homicipe, 


MUTUAL BENEFIT ASSOCIATION, 


See Insurance, 7. 


NEGLIGENCE. 


NEGLIGENCE: DAMAGE BY FIRE: PRESUMPTIONS. The general rule 
is, that he who avers negligence must prove it, and the destruction 
of property by fire does not raise a presumption of negligence, 
either in the kindling or management of the fire. The case of fires 
caused by sparks emitted from locomotive engines, is an exception 
to this rule. Carton v. Nichols, 80, 





: : BURDEN oF Proor. A farmer has the right to set 
out a fire in order to prepare his land for cultivation, and if he does 
so with the requisite degree of care, and prudently manages the 
same after it is set out, he cannot be held liable for any accidental 
or unavoidable injury occasioned thereby ; and the burden is on him 


~ 
. 
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who avers that such fire was negligently kindled, or carelessly man- 
aged, to prove such negligence or want of care. And the same 
principle applies to railroad companies in setting out fire upon their 
right of way to clear it of combustible matter. Jb. 


NEGLIGENCE: VARIANCE. Where the negligence proved is sufficient 
to support an action, and is of the same character as that alleged, 
although not proved to the extent alleged, there is no variance. 
Werner v. The Citizens’ Railway Company, 368. 


CoNTRIBUTORY NEGLIGENCE, WHEN NO DEFENSE. When the neg- 
ligence of the defendant, which contributes directly to cause the in- 
jury, occurs after the danger, in which the injured party has placed 
himself by his own negligence, is, or by the exercise of reasonable 
care, may be discovered by the defendant in time to avert the injury 
the defendant is liable, however gross the negligence of the injured 
party may have been in placing himself in a position of danger. 
Ib. 


CoNTRIBUTORY NEGLIGENCE, WHEN A QUESTION FOR THE JURY. 
When the facts in evidence as to contributory negligence admit of 
different constructions or inferences, the question of such contribu- 
tory negligence is one for the jury. Scoville v. The Hannibal & St. 
Joseph Railroad Company, 434. 


NEGLIGENCE, WHERE DECEASED IS GUILTY OF CONTRIBUTORY NEGLI- 
GENCE. Where, in an action against a railroad for negligently 
causing the death of a person, it appears that the deceased was 
guilty of contributory negligence, the negligence of the defendant, 
to make the latter liable, must occur after it either knew, or might, 
by the exercise of ordinary care, have known of the danger of the 
deceased. Scoville v. The Hannibal & St. Joseph Railroad Company, 
434, 


NEGLIGENCE: DEATH OF CHILD: DISCOVERY OF ITS DANGER. In an action 
for the negligent death of plaintiffs’ child, caused by one of defend- 
ant’s horse railway cars running over it, an instruction is properly 
refused which exempts the defendant from liability, unless the dri- 
ver could have stopped the car in time to have prevented the ac- 
cident after the dangerous situation of the child was discovered. 
Such instruction is defective in ignoring the question whether or 
not the driver, in the exercise of ordinary care, could have discov- 
ered the child in time to have prevented the accident, for if he 
could so have discovered the child, the defendant would still be 
liable. Welsh v. The Jackson County Horse Railroad Company, 466. 


See Carriers, 2, 3. 
Minor, 6. 


Practice, Crvin, 10. 


NEGOTIABLE INSTRUMENT. 


Sze Promissory Nores, 3. 














INDEX. 
NEW TRIAL. 


See Practice 1n Supreme Court, 12. 


NONSUIT. 


Practice, Civin, 2. 


NOTICE. 


1 Tax SALE: DEED: Notice. A regular notice, published as the law 
requires, is the very foundation of the collector’s authority to sell 
land for taxes, and the property of the citizen cannot be divested 
by this kind of 8 sale, unless it appears affirmatively from the form 
of the collector’s de ed, that all the requirements of the statute have 
been strictly pursued. Spurlock v. Dougherty, 171. 





: . Where the revenue law, (2 Wag. Stat., p. 
1196, 2 182, ) fixes a term of the county court held "the first Monday 
in July, as the term at which such court has jurisdiction to render 
judgments for taxes, or any subsequent regular term, provided he 
shall give due notice thereof, (/b., 22 183, 188,) and the notice given 
is tothe August adjourned term, such notice does not constitute a 
compliance with the requirements of the statute, is worthless for 
the purposes intended, and a deed procured upon such notice is void 
and inadmissible in evidence. Jb. 


See Contracts, 3. 
CONVEYANCES. 
DeposiTions, 3 


Ks ECTMENT, 4. 


OFFICES AND OFFICERS 


OFFICE, TRIAL OF RIGHT TO: MANDAMUS: QUO WARRANTO. The right 
to an office cannot be determined in a proceeding by mandamus to 
compel the payment of salary toa person claiming such office, or 
in a proceeding to compel the performance of olficial duty alleged 
to be obligatory, by reason of the official character of the claimant. 
In such cases he who has the better prima facie right must be recog- 
nized until, by contesting the election, or by proceedings in quo 
warranto, the rights of the parties are finally determined. The 
State ex rel, Simmons v. John, 13. 


See Depositions. 2. 


JupiciaL Notice, 1. 


Justices Courts, 3, 

















INDEX. 
PARENT AND CHILD. 


DAMAGES: SUIT BY MINOR, WHEN BROUGHT. Under Revised Statutes 

1879, 22 2121, 2125, a minor at the time of his parent’s death, may 

sue for the damages allowed by the statute after attaining his ma- 

' jority, provided suit be brought within one year from the time of 
such death. Rutter v. The Missouri Pacific Railway Company, 169. 


Sree Minor, 6. 
MISTAKE. 


NEGLIGENCE, 7. 


PARTIES. 
See PLeapina, 5. 


Practice, Civin, 1. 


PARTNERSHIP. 


' 

PartNersHip. An agreement between the owner of a farm and 
another, by which the latter and his wife in conjunction with the 
owner shall work together on the farm, the proceeds of their join. 
work and labor to be shared together, is a contract of partnership 
It is not a contract for hire and wages, and cannot be sued on as 
such. Plummer v. Trost, 425, 

PERJURY. 
See PLEADING, CRIMINAL, 5. 
PERSONAL PROPERTY. 
Ske MortGaGces aXxp Deeps or Trust, 6, 7, 8 
PLEADING, 
P 1. Practice: AMENDMENT. Where the petition asked for the can- 


cellation of a warranty deed because of unsoundness of min of 


the grantor, and fraud on the part of the grantee, and after the sub- 
mission of the cause to the court the petition was amended by in- 
serting the words, “and was intended to be a mortgage or security 
for dets already paid” for the grantor, the amendment should 
have been more specific, if it was intended by plaintiff t. treat the 
deed as a valid mortgage, ar.1 the defendant should have tried to 
meet the issues thus tendered. Ross v.. Ross, 84, 
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———: PLEADING. In an action of replevin, under the code, a gen- 
eral denial is sufficient to put the plaintiff to proof of title, or right 
of possession, without any averments of title in defendant, or in a 
stranger. Pulliam v. Burlingame, 111. 


PLEADING CIVIL: REPLY: OBJECTIONS, WHEN WAIVED. A reply which 
denies all the material allegations of the answer, without spec- 
ifying what allegations are denied, is bad pleading, but not a 
nullity, and if not objected to before trial, will be held sufficient. 
Collins v. Trotter, 275. 


GUARDIAN, APPOINTMENT OF: PLEADING. In pleading the ap- 
pointment of a guardian by the probate court, the statute, (R. s, 
1879, 2 3551,) controls, and the facts conferring jurisdiction need not 
be more fully stated than therein required. And no objection can 
afterward be made where it is admitted on the trial that such ap. 
pointment was duly made, anterior to the trial. Jb. 


PLEADING: PARTIES: INSANE PERSON: GUARDIAN. An insane hus- 
band who is under guardianship, cannot be joined in a suit with 
his wife. It is the duty of the guardian of an insane person to 
prosecute and defend all actions instituted in behalf of or against 
his ward. Hays v. Miller, 424. 


NEGLIGENCE: PLEADING: MIssoINDER. A common law action for 
negligence cannot be joined in the same count with one for stat- 
utory negligence. Kendrick v. The Chicago & Alton Railroad Com- 
pany, 521. 


RAILROAD? KILLING STOCK: PLEADING: STATEMENT. In an action 
against a railroad company, under the statute, for double damages 
for killing stock, the statement is suflicient after verdict in that re- 
gard if enough is contained therein from which it may be reason- 
ably inferred that the animal escaped upon the right of way where 
the road had neglected to fence. Busby v. The St. Louis, Kansas City 
& Northern Railway Company, 43. 


See Rartroaps, 8, 
Taxes, 13. 
PLEADING, CRIMINAL. 


PLEADING, CRIMINAL: INFORMATION. An_ information which 
charges an offense in the language of the statute creating it, is suffi- 
cient. The State v. Burr, 108; The State v. Anderson, 78. 


——: npictwent. An indictment under Revised Statutes 
1879, section 5442, which charges certain persons with having 
unlawfully granted a dramshop license, and that they were then 
judges of the county court, is insufficient. It should aver that the 
license was granted by them as judges of the county court, and that 
the act was done willfully, knowingly, or from an improper motive, 
The State v. Kite, 97. 
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INDICTMENT. An indictment for murder which avers that 
the striking and wounding were in the heart, and that the mortal 
wound, so given, was through the body, is not repugnant, and the 
wound need not bedescribed. The State v. Henson, 384. 


INDICTMENT: PURPORT: TENOR. Although the statement of the pur- 
port of an instrument be repugnant, yet, if the instrument is set out 
according to its tenor, the indictment will be sufficient under the 
statute. R.S. 1879, 2 1821. State v. Pullens, 387. 





FORGERY: BANKING INSTITUTION. An indictment which 
charges the forgery of a promissory note “payable to the order of 
the People’s Savings Bank” at “the banking house of the People’s 
Savings Bank,” sufficiently charges that the latter was a banking in- 
stitution. Jb. 


PLEADING, CRIMINAL: INDICTMENT. An indictment which sets 
forth all the facts necessary to constitute an offense, as created and 
defined by statute, is sufficient. The State v. Madden, 421. 





—: INDICTMENT FOR PERJURY. Anindictment for perjury which 
names the cause in which the alleged perjury was committed, and 
the court in which the same was being tried, states the materiality 
of the issue so that the court can determine it, sets out the facts 
alleged to have been sworn to, negatives their truth and properly 
assigns perjury upon them, is sufficient. The State v. Cave, 450. 


See CriminaL Law, 22. 


JupiciaL Notice, 1. 


POSSESSION. 


TiTLe: possession. Actual possession is evidence of title against any 


one who does not show a better title. Weeks v. Etter, 375. 
Stee CoNVEYANCES. 
CovENANTS OF WARRANTY, 1. 
Criminat Law, 11. 
Derxps, 2. 
EJECTMENT, 3. 
LAND AND LANp TiTLgs, 2. 
MortTGaGEs AND Deeps or Trust, 6. 
REPLEVIN, 4. 


Trespass, 1, 2 
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PRACTICE, CIVIL. 


TRANSFER OF INTEREST IN SUIT: SUBSTITUTION: STATUTE. Under 
Revised Statutes 1879, section 3671, a party who has transferred his 
interest in a pending suit, and presents the petition of his transferee, 
asking the substitution of the latter in his stead as said party, is 
entitled to have such substitution made, and if the trial court refuses 
to order the substitution, the record not disclosing the ground of its 
action, the cause will be reversed. Childs v. Thompson, 337. 


JUSTICES OF THE PEACE, AUTHORITY OF: NONSUIT, MOTION TO SET 
ASIDE. A justice of the peace has only such authority as the statute 
gives him. He has no general power to set aside verdicts, and can 
only set aside nonsuits when entered on account of the absence of 
the plaintiff. Where the plaintiff is present when the nonsuit is 
entered, he has the right to appeal without filing a motion to set it 
aside. Weeks v. Etter, 375. 


TAXES: PETITION: DESCRIPTION. Where land, against which the lien 
for taxes is songht to be enforced, is specifically described in the peti- 
tion and tax bill, and the tax bill and other evidence identify it, so 
there can be no mistake, the judgment of the court finding the tax 
to be due on such land, will be affirmed. State ex rel. Hall v. Cow- 
gill, 381. 


SHERIFF: INDEMNIFYING BOND: CLAIMANT OF, PROPERTY WHEN NOT 
LiMiTep To. In the absence of statutory prohibition, the claim- 
ant of property levied on by a sheriff, and as to which an indemnify- 
ing bond has been given the officer, is not restricted to his remedy 
on the bond, but may sue the sheriff for the trespass or conversion. 
The State ex rel. Mastin v. Mc Bride, 349. 


STATUTE, CONSTRUCTION OF. The provisions of the Revised Statutes 
of 1879, do not prohibit such common law action against the sheriff 
for trespass or conversion, where an indemnifying bond has been 
given. Ib. 


PRACTICE: DECREE: PRAYER FORTITLE. A decree should conform to 
the pleadings and evidence in a cause. 

In a suit by bill in equity praying that the title to certain lots, 
conveyed to defendant by sheriff’s and trustee’s deeds, be vested in 
plaintiff, and that defendant be required to account for rents re- 
ceived by him thereon, it is error to enter against defendant a gen- 
eral personal money judgment. Dougherty v. Adkins, 411. 


REPLEVIN: MARRIED WoMAN. A married woman cannot main- 
tain an action of replevin, for the recovery of possession of personal 
property, in herown name. Hays v. Miller, 424. 


PRACTICE, CIVIL: DECLARATIONS OF LAW. The giv ing of an ambigu- 
ous declaration of law, in a trial before the court, is not necessarily 
ground fora reversal. Methudy v. Ross, 481. 





. Ina trial before the court, parties should ask 
for declarations of law from which it can be determined what the 
court held as to the law, and what it found as to the facts. J6, 
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NEGLIGENCE: PLEADING: MISJOINDER. A common law action for 
negligence cannot be joined in the same count with one for stat- 
utory negligence. Kendrick v. The Chicago & Alton Railroad Com- 
pany, 521. 


PRACTICE: FAILURE TC FILE REPLY. Where the failure to file a re- 
ply 1s the result ot accident or inadvertence, the court may permit 
it to be filed after the jury is sworn for the trial of the cause. Blon- 
deau v. Sheridan, 545. 


PRACTICE: SEVERAL COUNTS: ELECTION. A party cannot complain 
of having been compelled to elect to stand on one of two counts in 
his petition, when the one on which he did not elect to stand failed 
to state a cause of action. MacLeod v. Skiles, 595. 


COVENANTS RUNNING WITH LAND: TENANTS IN coMMON. Tenants 
in common can maintain a joint action for breaches of covenants 
running with the land. Blondeau v. Sheridan, 545, 


SeE Deeps, 6, 7. 


REPLEVIN, 2. 


Taxes, 8. 
PRACTICE, CRIMINAL. 


PRACTICE, CRIMINAL. EVIDENCE: DEMURRER. In a_ prosecution 
under Revised Statutes 1879, section 5472, it devolves upon the State 
to show that the quantity of liquor sold is less than one gallon, and 
where it fails to do so, a demurrer should be sustained at the close 
of the evidence for the State ; but, if the defendant, in his own tes- 
timony, supplies this defect, he will not be entitled to a reversal 
for the error of the court in refusing his demurrer to the evidence. 
The State v. Anderson, 78. 


: INsTRUcTIONS. The giving of an instruction authorizing 
a greater punishment than allowed by law, will not constitute re- 
versible error where the jury assess the minimum punishment al- 
lowed by law. The State v. Burr, 108. 


PLEADING, CRIMINAL: INDICTMENT. A description of money in an 
indictment for robbery, which describes it as ‘‘$500 of the lawful 
money of the United States of the value of $500,” is, under the 
statute, (R. S. 1879, 7 1817,) sufficient. The State v. Burnett, 119. 


aa - : CLERICAL MISTAKE. It is a mere clerical mistake 
for an indictment found in May, 1883, to allege that the robbery 
charged therein was committed in December, 1883. The mistake 1s 
cured by the statute, (R. 8. 1879, 2 1821,) and should be disregarded. 


Ib. 





PRACTICE CRIMINAL! OBJECTION TO EVIDENCE: EXCEPTIONS. Objection 
should be made and exceptions saved to the introduction of im- 
yroper evidence at the time of its admission. It is too late to do so 
1 the first time in the motion for new trial. Jo. 
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: CROSS-EXAMINATION. It is error to cross-examine a de- 
fendant, testifying in his own behalf in a criminal cause, as to mat- 
ters not testified upon in his examination in chief. 

The cross-examination in this cause held, in no material partic- 
ular to extend beyond the examination in chief. The State v. Doug- 
lass, 231. 





: ABSENT WITNESS: CONTINUANCE. Where the affidavit fora 
continuance, by the defendant in a criminal case, shows on its 
face that subpcenas had been issued and returned not served on 
the witnesses whose absence constituted the basis of the applica- 
tion, and the prosecuting attorney having agreed that the facts 
set out in the affidavit should be read as the testimony of such wit- 
nesses, it was not error to deny the continuance. 

The continuance might well have been refused upon the further 
ground that the affidavit failed to state where the absent witnesses 
resided, or might be found, as required by statute. R. S. 1879, 2 
1884. The State v. Henson, 384. 


CRIMINAL LAW: INDICTMENT: PURPORT: TENOR. It is not required, 
either at common law, or by statute, that both the purport and 
tenor of an instrument charged to have been forged, should be set 
out in the indictment. It is sufficient to describe it by its purport, 
(R. S. 1879 2 1814,) or the instrument may be set out according to its 
tenoronly. The State v. Pullens, 387. 


INstTRUCTION. An instruction need not be as technical as 
an indictment, and it is sufficient to charge that, if defendant falsely 
made and forged the note in question, with intent to injure and 
defraud, the jury should convict. It need not declare that the 
jury, in order to convict, must find that defendant falsely, fraudu- 
ently and feloniously made and forged the instrument. Jb. 


: MATTERS OF EXCEPTION. The action of the trial court in 
overruling challenges of jurors, and improper remarks of counsel, 
are matters of exception, and can be preserved only in the bill of 
exceptions. The State v. Hayes, 574. 








: ARGUMENT OF COUNSEL, ORDER OF. It is a compliance with 
the requirements of Revised Statutes 1879, section 1908, for counsel 
for the State to open the argument in acriminal cause, followed by 
counsel for the defense, who is in turn followed by counsel for the 
State, thus alternating throughout, counsel for the State closing. 
The State v. Coltins, 652. 





: JURY, SEPARATION oF. Under Revised Statutes 1879, section 
1909, the court cannot, in the trial of a capital case, allow the jury 
to separate, nor can the sheriff nor his bailiffs permit it. Where 
such separation takes place the judgment will be reversed, although 
it does not appear that any juror was approached upon the subject 
of the trial, or that there was any ground of suspicion that they 
were moved by outside influences. Norton, J., dissenting. Jb. 


——: INSTRUCTIONS. It is not error to refuse an instruction 
for murder in the second degree, where the evidence does not show 
the commission of that grade of offense. Jb. 
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INDEX. 
PRACTICE IN SUPREME COURT. 


PRACtICE IN SUPREME COURT: INSTRUCTIONS, MARKS ON MARGIN OF. 
Writing on the margin of instructions the words “ given” and “ re- 
fused,”’ is no entry, and does not indicate that the instructions were 
given or refused. The State v. Johnson, 60. 


CRIMINAL LAW: PRACTICE IN SUPREME couRT. The jury are the 
judges of the credibility of the witnesses and the weight of the evi- 
dence, and, in the absence of glaring indications of a disregard of 
the evidence by them, the Supreme Court will not interfere with 
their finding. Jb. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS: EVIDENCE. This court 
will not review instructions not contained in the bill of exceptions, 
and will not pass upon the weight of the evidence. Montgomery v. 
Harker. 


PRACTICE, CIVIL: JUDGMENT: EVIDENCE. If there is no evidence to 
support a verdict, the judgment will be reversed. Hacker »v. 
Brown, 68. 


PRACTICE IN SUPREME COURT: INsTRUCTIONS. Where it is not 
alleged in the motion for new trial that the trial court misdirected 
the jury, the Supreme Court will not review the instructions. The 
State v. Burnelt, 119. 


EQvuUITY: FINDING OF FACTS BY LOWER COURT, WHEN SUPREME COURT 
WILL NOT DISTURB IT. In an equity case where the trial court has the 
witnesses personally before it, and there is abundant evidence to 
sustain its finding of facts, the Supreme Court will not interfere and 
reverse such finding, unless it is clear it should have been other- 
wise. Judy v. The Farmers & Traders’ Bank, 404. 


PRACTICE IN SUPREME COURT: WEIGHT OF EVIDENCE. The Supreme 
Court will not interfere with the authority of the trial court 
to weigh the evidence, and will not reverse a judgment for supposed 
errors in this respect. Crane v. Timberlake, 431. 


——: instructions. Where there is any thing in the pleadings, 
the testimony or instructions to warrant the conclusion that but 
for the faulty phraseology of an instruction complained of, the 
jury would not have found a_ verdict, the Supreme Court will re- 
verse the judgment, but otherwise, when from all of the instruc- 
tions the jury could not have misconstrued the one complained of. 
Cooper v. Johnson, 483. 


VERDICT: NO EVIDENCE TO supPOoRT. Where there is no evidence 
to support a verdict, returned by the jury, on a count in the peti- 
tion for the negligent killing of one of plaintiff’s hogs, the judg- 
ment will be reversed as to such count. Kendrick v. The Chicago & 
Alton Railroad Company, 521. 


PRACTICE IN SUPREME COURT: BILL OF EXCEPTIONS. Where the record 
proper, regardless of the bill of exceptions and motion to set aside 
the judgment, shows that the judgment against the sureties on the 
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penal bond is greater than the penalty, the judgment will be re- 
versed. Showles v. Freeman, 540. 
——: Lost Instruction. ‘The Supreme Court will not reverse 
a judgment because a refused instruction asked on behalf of the 
defendant is lost or mislaid, and, therefore, omitted from the tran- 
script, it appearing that the other instructions given in the cause, 
and contained in the transcript, fully covered the law of the case. 
The State v. Hayes, 574 
MorTIoN FOR NEW TRIAL: EXCEPTIONS: PRACTICE IN SUPREME COURT. 
Where a party fails to except to the action of the court in overrul- 
ing his motion for new trial, he will be held to have acquiesced 
therein, and the Supreme Court will not consider matters called to 
the attention of the trial court by such motion, but will affirm the 
judgment if it be supported by the pleadings. McJrvine v. Thompson, 
647. 
PRACTICE IN SUPREME CURT! VERDICT AGAINST WEIGHT OF EVI- 
DENCE. The Supreme Court will not reverse a judgment because 
the verdict is against the seeming weight of the evidence, where 
there is evidence tending to support it. J/Zuckshorn v. Hartwig, 648. 

PrEsUMPTION. In the absence of affirmative evidence to 
the contrary, the Supreme Court will presume in favor of the de- 
cision of the trial court, which has admitted a patent in evidence 
after inspection, that the certificate ax it then was disclosed the 
requisite authentication. Holton v. jvinp, 661. 

See Equiry, 7. 


JUDGMENTS, 1. 


Jury, 1. 


PRESUMPTIONS. 
Sree Conrracts, 5. 
Crumaxant Law, 11. 

Drreps, 6. 

EvipEence, 15. 
Huspanp anno Wier, 3. 
Jury, 2. 
NEGLIGENCE, 2 


Practice IN Supreme Cover, 14, 
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INDEX. 
PRINCIPAL AND AGENT. 


CoNTRACT : CONSTRUCTION : CUSTOM. Where contractors undertook to 
do the masonry of a building according to plans and specifications 
for the same, for the sum of $2 in addition to the price of rock per 
perch, and the evidence showed a custom prevailing, in ascertaining 
how much masonry had been completed so as to pay the demand 
of a mason for laying rock in a wall, to count corners twice, each 
corner constituting a part of two intersecting walls, also all openings 
for doors and windows as if they were solid matter; Held, the con- 
tractors were entitled, under their contract, to a measurement in 
accordance with said custom. JF itzimmons v. The Academy of Chris- 
lian Brothers, 37. 


CoRPORATION: AGENT: RATIFICATION. Where a person is em- 
ployed for a corporation, by one assuming to actin its behalf, and 
renders service according to agreement, with the knowledge of its 
oflicers and without notice that the contrict is not recognized, 
as valid and binding, such corporation will be held to have sanc- 
tioned and ratified the contract, and be compelled to pay for the 
service. Holmes v. The Board of Trade of Kansas City, 137 


CRIMINAL LAW : SELLING INTOXICATING LIQUOR ON SUNDAY: PRINCI- 
PAL AND AGENT. A principal will be held criminally liable fora 
sale of intoxicating liquor by his agent, unless he shows that such 
sale was not authorized by him, and was forbidden. The State v. 
ITeckler, 417. 


PRINCIPAL AND SURETY. 


SURETIES FOR PAYMENT OF RENT: CIIANGE OF CONTRACT! RELEASE. 
Sureties who contract for the payment of rent by two lessees jointly, 
are discharged by an agreement by the lessor, without their con- 
sent, that one of the lessees may retire from the leased premises and 
that the lessor will look to the other lessee for the rent. Prior v. 
Kiso, 241. 


LESSOR RECEIVING BACK MATERIAL PART OF PREMISES: SURETIES. 
And if the lessor, without the consent of such sureties, receives 
back from the lessees a material part of the leased premises, the sur- 
eties will be discharged. Jb. 


BANKRUPTCY PROCEEDINGS, DISCHARGE IN: ALLOWANCE TO SUR- 
ery. Where there is no general discharge in bankruptcy proceed- 
ings, the statutory provision limiting the allowance to a surety, 
does not apply. Thomas v. Liebke, 675. 


PRINCIPAL: SURETY; RECOURSE. To deprive a surety who has 
paid his principal’s debt of a recourse upon the principal, the pro- 
vision must appear in distinct terms, and must be strictly con- 
strued.« Jb. 


Sex MortGAGres AND Deeps or Trust, 6. 
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INDEX. 
PRIORITY. 


See Equiry, 4. 


PROCESS. 
SEE GARNISHMENT. 


INSANE Persons, 8. 


PROFITS. 


Ser [Eyectrment, 4. 


PROMISSORY NOTES. 


PROMISSORY NOTE: FAILURE OF CONSIDERATION. Recovery cannot 
be had upon a promissory note when the consideration therefor has 
wholly failed. JJacker v. Brown, 68. 


PROMISSORY NOTE, WIIEN PAYABLE. A promissory note made 
payable on the “first day of March,” without naming the year, is 
regarded in the same light as where the time of payment is left 
blank, or no time is specified, and is payable on demand. And suit 
brought on such note is a sufficient donend. Collins v. Trotter, 275. 


NEGOTIABLE NOTE: CONTEMPORANEOUS ORAL CONTRACT. An accom- 
modation indorser of a negotiable note who, after demand, protest 
and notice pays it to the holder, cannot recover back the sum so 
paid by way of damages upon an oral contract, contemporaneous 
with the indorsement, that if on the maturity of the note the maker 
would execute a new one secured by a deed of trust on certain land, 
the note indorse:| was not to be paid, but should be surrendered 
for cancellation. Gardner v. Mathews, 627. 


INTEREST: RATE AFTER MATURITY. Where a note stipulates simply 
for the payment of interest at ten per cent from date, it will, also, 
bear the same rte after maturity. Burders v. Barber, 636, 


NEGOTIABLE NOTE: MAKER: PAYEE: INDORSEE: COMPOSITION. An 
accommodation maker of a negotiable note is not barred of his 
remedy against the payee and indorsee, by reason of a composition 
with the latter’s creditors to which the maker of the note was not a 
party. Thomas v. Liebke, 675. 


: CLAIM OF MAKER. In such a case the claim of the maker is 
not a claim upon the note, and is distinct from the claim proved up 
in the bankruptcy proceedings by the holder of the note. Jb. 


: : PAYMENT. It is immaterial that the maker’s claim 
was not matured by a payment of the note at the date of the com- 
position agreement. Ib. 
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QUO WARRANTS. 


See Orrices AND OFFICERS, 1. 


RAILROADS. 


RAILROAD! KILLING STOCK: PLEADING: STATBMENT. In an action 
against a railroad company, under the statute, for double damages 
for killing stock, the statement is suilicient after verdict in that re- 
gard if enongh is contained therein from which it may be reason- 
ably inferred that the animal escaped upon the right of way where 
the road had neglected to fence. Busby v. The St. Louis, Kansas City 
& Northern Railway Company, 43. 


DEFECTIVE FENCE! WANT OF TIME TO KEPAIR MATTER OF DEFENSF. 
The fact that a sufficient length of time had not elapsed, after the 
fence became defective, to allow the railroad opportunity to repair, 
is a matter of defense for the road to invoke. Jb. 


AGREEMENT BETWEEN RAILROAD AND ADJACENT LAND OWNER AS 
TO FENCE: LAND OWNER JOINING HIS FENCR TO COMPANY’s. The 
duty to fence is a statutory one, imposed on the railroads, especially 
toward the adjacent land owner. Such owner and the railroad may 
agree as between themselves to dispense with such fence, or that 
the owner should build and maintain it, or to maintain it in com- 
mon, and in such cases the land owner cannot maintain an action 
against the railroad for any injury resulting from the absence of or 
bad condition of the fence, but the fact that the fence belonged to 
the company, and the fence inclosing the land owner’s field wis 
joined tothe former’s fence with its consent, creates no legal im- 
plication that such owner of the land assumed any obligation to aid 
in keeping up the fence. Jb. 


Foreign Roap. <A railroad company incorporated and exist- 
ing under the laws of an adjoining state, is empowered by statute, 
(R. 8. 1879, 2 790; Laws 1870, p. 90, 2 2,) to obtain, in this State, a 
right of way by condemnation proceedings. Gray v. St. Louis & 
San Francisco Railway Company, 126. 


RAILROADS: DUTY TO FENCE: DAMAGES: INSTRUCTIONS. An instruc- 
tion which declares that it is the duty of a railroad company to 
erect and maintain lawful fences with gates therein, as soasioudl by 
statute, and until it does so, it is liable in double the amount of 
damages done to stock by its engines and cars, is too broad and gen- 
eral. It should be qualified by the further statement that if t!e 
injury was occasioned by such failure to fence, the company would 


be liable. Ridenore v. Wabash, St. Louis & Pacific Railway Company, 


INJURY TO STOCK: DAMAGES. A recovery cannot be had for 
injury to stock done by the engine and cars of a railroad company 
where it has erected and maintained the fences and gates, required 
by law, and where the evidence fails to show that the gate through 
which the stock entered upon the track was left open, or that, if it 
was, the company could, by the exercise of reasonable diligence, 
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have known it, or that left open and the company knew it, a rea- 
sonable time had elapsed, after it acquired such knowledge, in 
which to close it. Jb. 


NEGLIGENCE, WHERE DECEASED IS GUILTY OF CONTRIBUTORY NEGLI- 
GENCE. Where, in an action against a railroad for negligently 
causing the death of a person, it appears that the deceased was 
guilty of contributory negligence, the negligence of the defendant, 
to make the latter liable, must occur after it either knew, or might, 
by the exercise of ordinary care, have known of the danger of the 
deceased. Scoville v. The Hannibal & St. Joseph Railroad. Company, 
434. 


RAILROADS: KILLING STOCK: STATEMENT. A statement which al- 
leges that the cow was killed at a point where there was no fence, 
and where by law the railroad company was bound to fence, and 
that by reason of such failure to fence the cow strayed upon the 
track and was killed, is sufficient. Moore v. Wabash, St. Louis & Pa- 
cific Railway Company, 499. 





: : DAMAGES. A railroad company, under the double 
damage act, (R. S. 1879, 2 809,) is not liable to the owner of stock 
killed or injured on its track, unless it got upon the track ata place 
where the company is required by law to fence, regardless of where 
the stock may have been killed or injured. Jb. 


: KILLING STOCK: FAILURE TO RING BELL AT PUBLIC CROSS 
inc. In an action founded on Revised Statutes, section 806, against 
a railroad for killing plaintiff’s hog at a public crossing, caused b 
neglect to ring the bell or to blow the whistle of its locomotive, it 
not appearing that the hog was fettered or hindered so as to prevent 
its escape from the track had the signals been given, it is proper for 
the trial court to instruct the jury to find whether the killing was 
caused by the alleged neglect to give the signals. Kendrick v. The 
Chicago & Alton Railroad Company, 521. 


: DOUBLE DAMAGE ACT: coNnsTRUCTION. Section 809, Re- 
vised Statutes 1879, subjects a railroad to the payment of double 
damasge for hogs which escape upon its track by reason of its neglect 
to fence and in consequence are killed by its engines and cars, 
Henderson v. The Wabash, St. Louis & Pacific Railway Company, 605. 

Sez CoNDEMNATION PROCEEDINGS. 
NEGLIGENCE, 2. 


Taxes, 6, 7, 8, 11, 14. 
RATIFICATION. 
Sge Corporations, 3. 
RENTS. 


i Leask, 5. 























3 


9 





19, page 1509 of the Levised Statutes of 1879, relating to applica. 





INDEX. 
RENTS AND PROFITS, 


SEE EsrecrMENt, 4. 
REPLEVIN. 


REPLEVIN: VALUE: DAMAGES. In replevin there is a distinction 
between the value of the property to be found, and the amount of 
damages to be assessed, and they must be found separately. The 
value of the property at the time of the assessment is the value to 
be found by the jury, and any depreciation occasioned by the tak- 
ing and detention, should be considered in estimating the damages; 
but in such case counsel’s fees are not recoverable by way of dam- 
ages. Mix v. Kepner, 93. 


——: ACTION BY JOINT OWNER. One joint owner of personal 
property cannot maintain an action of replevin against his joint 
tenant, and where the case develops these facts alone, the plaintiff 
annot recover. 


——-: PLEADING. In an action of replevin, under the code, agen- 
eral denial is suflicient to put the plaintiff to proof of title, or right 
of possession, without any averments of title in defendant, or in a 
stranger. Julliam v. Burlingame, 111. 


: FRAUDULENT SALE: Possession. Defendant, as_ sheriff 
levied an attachment upon a number of sheep in favor of an execu- 
tion creditor. Plaintiff claimed them by virtue of a bill of sale 
from the execution debtor, and brought an action of replevin against 
defendant for their possession. The consideration of the sale to 
plaintiff was an antecedent debt, and the sheep in question had 
never been separated from other sheep of the vendor, nor taken 
from the latter’s possession ; J/eld, that the sale was void as to the 
creditors of the vendor, and that plaintiff was not entitled to their 
possession. R. 8. 1879, 2 2505. Crane v. Timberlake, 431. 


See Hussanp AND Wires, 2. 


REVERTER. 


Sree MunicieaAL Corporations, 6, 


ROBBERY. 


See Practicn CrcuNan, 3. 


ST. LOUIS CRIMINAL COURT. 


Lovis ChiMINAI co [ANGES OF VENUE: STATUTE. Section 
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tions to a judge of the circuit court of St. Louisin the matter of 
changes of venue from the St. Louis Criminal Court, and to the 
mode of procuring such changes of venue, was wholly repealed by 
section 1877 of Revised Statutes of 1879, and applications for changes 
of venue from said St. Louiscriminal court are now governed by the 
general law of the State. Overruling State v. Kring, 74 Mo, 612, 
llenry, J., dissenting. The State v. Hayes, 574, 


SALE. 


LIEN, SALE TO SATISFY: SUBROGATION. Where one has become a pur 


chaser in good faith, under a sale which proves to be void for irreg- 
ularity, and the purchase money has been applied to a satisfaction 
of the lien for which the sale was ordered, the purchaser becomes 
subrogated to the rights of the lien-holder to the extent of his pay- 
ment, but when the proceedings are regular in all respects, and the 
decree is effectual in subjecting to its behests the interests and es- 
tates of all parties before the court, such subrogation, especially in 
the absence of fraud, will not be made. Durden v. Johnson, 318, 
See AbDMINISTRATION, 6. 

Eauiry, 1, 3. 

Fravup, 1, 2. 

INsANE Persons, 

LAND AND LaNp Tit.es, 3. 


MortGAGes AND Deeps or Trust, 1. 
Taxes, 3, 5. 
SCHOOLS. 
See Taxes, 14. 
SCIIOOL TAX, 
Ser Taxes, 14, 
SEDUCTION, 
See Criminat Law. 


SHERIFF 


See INDEMNIFYING Donn, 
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SIGNIFICATION OF TERMS. 


“Purport;” “Trenor.”’ See State vy. Pullens, 387. 


“Dramsnop Keeper.” See State y. Heckler, 417. 


“ CouNTENANCE.” See Cooper vy. Johnson, 483. 


» 
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SUBROGATION, 


See Lien, 2. 


SUBSTITUTION. 


See Practice, Cryin, 1. 


TAXES. 


TAXES, SUIT TO ENFORCE COLLECTION: EXECUTION, MOTION TO QUASH 
BY STRANGER. A stranger to the action, in a suit to enforce the lien 
of the State for taxes against land, cannot come into court and move 
to quash the execution and levy upon the ground that he isthe true 
owner of the land, and has not been served with notice of the pend- 
ency of the suit. The title to real estate cannot be tried in such 
manner. The parties are entitled toa jury and time to prepare for 
trial. If such stranger was not a party defendant in the action to 
enforce the tax lien, his rights of property in the land were in no 
way affected thereby. The State ex rel. Carter v. Clymer, 122. 


TAX DEED: EVIDENCE. A tax deed made by the county treasurer 
as ex-officio collector, is void and not admissible in evidence, in the 
absence of proof that the office of collector has devolved upon the 
treasurer by reason of the adoption of township organization by the 
county. Spurlock v. Dougherty, 171. 


TAX SALE: DEED: Notice. A regular notice, published as the law 
requires, is the very foundation of the collector’s authority to sell 
land for taxes, and the property of the citizen cannot be divested 
by this kind of sale, unless it appears affirmatively from the form 
of the collector’s deed, that all the requirements of the statute have 
been strictly pursued. Jb. 


: : ———. Where the revenue law, (2 Wag. Stat., p. 
1196, 2 182,) fixes a term of the county court held the first Monday 
in July, as the term at which such court has jurisdiction to render 
judgments for taxes, or any subsequent regular term, provided he 
shall give due notice thereof, (Jb., 72 183, 188,) and the notice given 
is to the August adjourned term, such notice does not constitute a 
compliance with the requirements of the statute, is worthless for 
the purposes intended, and a deed procured upon such notice is void 
and inadmissible in evidence. Jb. 





TAXES: SUIT TO AVOID SALE: Limitation. The statute requiring a 
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suit for the recovery of lands sold for taxes, or to defeat or avoid 
the sale, to be brought within three years from the time of record- 
ing the tax deed, (2 Wag. Stat., p. 1207, 2 221,) does not apply where 
the owner is in possession. Jb. 


CITY TAXES: RAILROADS: STATUTE: PARTY. Under the act of the 
general assembly of March 15th, 1875, section 7, (Acts, p. 124,) a 
city is authorized to sue in its own name for city taxes assessed 
against railroads. The City of Kansas v. Hannibal & St. Joseph Rail- 
road Company, 285. 





: : COUNTY CLERK’S CERTIFICATE: EVIDENCE. Semble, 
that the certificates of the clerk of the county court, made in con- 
formity to the provisions of said act, as to the amount of taxes due 
from a railroad, is prima facie evidence of the latter’s liability. 0. 


: PRACTICE. It is not necessary to plead, or 
to file with the petition, said certificates of the county clerk, they 
being only evidence of the assessment and levy of the taxes, and 
not the foundation of the suit. Jb. 








: COMPROMISE OF: COUNTY COURT NO AUTHORITY TO. A county 
court has no authority to compromise city taxes, and where a city 
is forbidden by its charter to so compromise, it cannot ratify an un- 
authorized compromise made by the county court. Jb. 


PROPERTY ESCAPING TAXATION: LIABILITY TO IN HANDS OF SUBSE- 
QUENT PURCHASER. Property subject to and which has escaped tax- 
ation through the mistake or inadvertence of the officers whose 
duty it was to assess, levy and collect the same, is liable to taxation 
in the hands of a subsequent purchaser for the years it has so es- 
caped. Jb. 


TAXATION OF RAILROADS FOR CITY PURPOSES: COUNTY CLERK’S 
CERTIFICATE: STATUTE. The act of the general assembly of March 
24th, 1873 (Acts, p. 119,) relating to taxation of railrords, does not 
authorize the clerk of the county court to certify the amount due 
from railroads for city taxes from the certificate of the rate of 
taxation levied by the city, received by him from the city clerk. 
The county clerk can make such certificate only from an order of 
the county court, spread upon its records; otherwise the collection 
of the tax cannot be enforced. Jb, 


CovENANTS AGAINST INCUMBRANCES! FOUNDATION OF SUIT: RECOV- 
ERY OF TAXES. The foundation of an action for the recovery of 
taxes paid by the grantee under adeed containing covenants against 
incumbrances, is proof of such a deed, and the existence of the 
taxes as an incumbrance, and their payment by the grantee. With- 
out proof of these, such suit cannot be maintained. Patterson v. 
Yancy, 379. 


TAXES: PETITION: DESCRIPTION. Where land, against which the lien 
for taxes is songht to be enforced, is specifically described in the peti- 
tion and tax bill, and the tax bill and other evidence identify it, so 
there can be no mistake, the judgment of the court finding the tax 
to be due on such land, will be atlirmed. State ex rel. Ilull v. Cow- 


gill, 381. 
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Under the act of 1877, (Laws 1877, 21, 


p. 365, Laws 1875, 2 1, p. 129, amended,) the fund arising trom the 
taxation of railroads goes exclusively io the school districts in the 
townships only when such townships have made valid subscriptions 
to the railroads. When no such subscriptions have been made by the 
townships, the fund is distributed ratably among all the districts of 
the county, except that the taxes arising from land, depots, work- 
shops and other buildings, belonging to the railroads, shall go to the 


districts in which such property is situated. 


Rhoads, 473. 


15. LIMITATIONS, STATUTE OF: BACK TAXES. 


does not run against a 


The State ex rel. Ellison v. Piland; 519. 


POSSESSION. 


does not show a better title. 


1. Possession. 


TENANTS. 


See LANDLORD AND TENANT, 1. 


TENANTS IN COMMON. 


See Laxp anno Lanp Tir gs, 4, 


TITLE. 


School District No. 1 v. 


The statute of limitations 


demand of the State for delinquent taxes. 


Actual possession is evidence of title against any one who 


See Instructions, 3. 


TOWNSHIP ORGANIZATION, 


See Jupiciaut Notice, 


TRESPASS. 


Weeks v. Etter, 375. 


9 


Possession alone is sufficient to maintain an action of 


trespass as against a stranger; and any possession is legal posses- 


sion against a wrong-doer. 


9 


Waits v. Loomis, 236. 


~. TRESPASS: EQUITABLE TITLE: PRIOR POSSESSION, 


When plaintiffs had 


been in possession of the surface of land, under color of title, for 
more than ten years before defendants, under color of title, entered 
into possession of the mines below the surface, both claiming title 
from a common source, and so continuing in possession to the time 
of bringing suit, the deed from the common source of title to plaint- 
iffs’ grantor being prior, but defective in form, though valid as a 
contract to convey, the purchase money having been paid; Held 
that plaintiffs being the equitable owners and having prior rightful 
possession, can, under the facts of this case, maintain an action of 


trespass against defendants. Jb, 
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TRESPASS, WHO ARE PrinciPALs 1nN. Any person who is present 

at the com:nission of a trespass, encouraging or inciting the same 

by words, gestures, looks or signs, or who, in any way, or by any 

means countenances or approves the same, is, in law, deemed to be 

> aad and abettor, and liable as a principal. Cooper v. Johnson, 
83. 


See InpEMNIFYING Bonn, 1, 2. 


TRUSTS AND TRUSTEES. 


EQUITY: ACCOUNTING: INTEREST. While in equity there never was 
an absolute rule governing the rate of interest, or the liability te 
pay compound interest, yet the following may be stated as under- 
ying principles with which all rules and orders of accounting should 
conform as near as the circumstances of the case will permit: Ist, 
A trustee is accountable for all interest or profits actually received 
by him from the trust fund, whether used in his private business 
or otherwise employed by him. Under no circumstances will he 
be permitted to retain any benefit or advantage from tle trust fund, 
exept his compensation or commissions, 2nd, He is, at all events 

accovntable for such interest or profits as he might have obtainec 

by the exercise of reasonable skill and exertion in the management 
of the fund whenever the character of his trust, or the relation 
which he holds to the fund requires him to make it productive. In 
all such cases heis, at least, accountable for such gains and profits, 
although the actual gains and profits may be less. All orders for 
periodical rests and for compounding interest should be adopted, 
not for punishing the delinquent trustee, but for the purpose of at- 
taining the actual or presumed gains, and to make certain that noth- 
ing of profit or advantage remains to the trustee, except, perhaps, 
his commissions or compensation. Cruce v. Cruce, 676. 


TRUSTRE: ACTUAL GAINS FROM TRUST FUND: BURDEN OF ACCOUNTING 
FOR: TRUSTEE’S SILENCE. The burden of accounting for the ac- 
tual gains and profits rests upon the trustee. If he fails or re- 
fuses to furnish evidence of them, he invites the rule which shall 
most nearly approximate his actual gains and leave no advantage 
or benefit to him by reason of his silence or refusal. When, not- 
withstanding his failure to disclose his profits, they are in fact known 
to the court by means of other evidence before it, the order of ac- 
counting should be framed with reference to approximating such 
gains, unless they should be less than a prudent management of the 
funds should have produced. Jb. 


Use OF TRUST FUND BY TRUSTEE: RATE OF INTEREST CIIARGEABLE 
AGAINST HIM. Where a trustee uses in his private business the 
trust fund, he is prima facie liable, at least, for the legal rate of in- 
terest for the use of money, that is that rate which the law attrib- 
utes to contracts in the absence of stipulation on the subject. 
Where it appears in proof that the higher rate could easily have 
been obtained, the trustee should be accountable for such higher 
rate, always, of course, within the rates permitted by law. Jb. 


Tue proper method for calculating interest, upon the accounts of 
the executor in this case, stated. Jd. 
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Sxe ADMINISTRATION, 8, 
Eaquiry, 3. 


INSURANCE. 


ULTRA VIRES. 
See Corporations, 1, 
VALUE. 


See Reptevin, l. 


VARIANCE. 


NEGLIGENCE: VARIANCE. Where the negligence proved is sufficient 


to support an action, and is of the same character as that alleged, 
although not proved to the extent alleged, there is no variance. 
Werner v. The Citizens’ Railway Company, 368. 


See Depositions, 3, 


VENUE. 


VENUE, CHANGE OF: SUFFICIENCY OF APPLICATION. An application 
for a change of venue verified by the affidavit of the applicant, is 
sufficient to form a prima facie basis for the granting of the order 
for the change, and the applicant is not called upon to establish by 
evidence aliunde the facts sworn to in the affidavit. Mix v. Kepner, 
93. 


CHANGE OF VENUE: DISCRETION OF TRIAL CourT In the absence 
of evidence in the record showing, or tending to show, that the trial 
court abused its discretion in denying an application for a change 
of venue, the Supreme Court will not disturb its ruling. The State 
v. Henson, 384, 

See ConsTiTuTionaL Law, 4. 


St. Louis Crrminat Court. 


VERDICT. 


See Practice 1N SupREME Cour", 9. 


VESTED RIGHTS. 


Sree ConDEMNATION PROCEEDINGs, 3, 4. 
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WAIVER. 


GUARDIAN OF INSANE PERSON: WAIVER BY. The general guardian 
of an insane person, unlike the guardian ad litem of an infant, can 
act in regard to his ward’s interest like an ordinary litigant, and 
waive objections to the admission of testimony, the same as if act- 
ing in his own right. Suerwoop, J., dissenting. Collins v. Trotter, 


Sze Insane Persons, 3. 
LEASE, 4. 


PLEADING, 3. 


WAREHOUSE. 


WAREHOUSE RECEIPTS: sTATUTE. A negotiable warehouse receipt, 
within the meaning of Revised Statutes of 1879, chapter 11, is one 
given for goods stored or deposited. An instrument which imports 
no obligation to hold the grain in store, but is, in effect, an agree- 
ment to ship it, is not a warehouse receipt within the meaning of 
the Statute. Union Savings Association v, St. Louis Grain Elevator 
Company, 341. 


WASTE. 


Sez ADMINISTRATION, 7. 


WEIGHT OF EVIDENCE. 


See Practice 1n SupREME Court 


WITNESSES. 


WITNEss: CONVICTION oF. The conviction of a witness cannot by 
proved by parol where defendant objects, but the record of suc 
conviction must be produced. The State e, Douglass, 231. 


: WHEN EXCLUDED. it is not error to refuse to allow witnesses 
to testify in a criminal cause, where it does not appear that they 
know anything of the matter in controversy, and when counsel, upon 
opportunity being offered by the court, refuses to make any state- 
ment showing the relevancy of the testimony offered. Jb, 
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